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RULES  AND  REGULATIONS 


Title  1}— BUSINESS  CREDIT 
AND  ASSISTANCE 

Choptor  I— Small  Businast 
Adininistration 
(Rev.  S] 

PART  107-— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

Pursiiant  to  authority  contained  in 
section  308  of  the  Small  Business  Invest¬ 
ment  Act  of  1858,  Public  Law  85-699.  72 
Stat.  694,  as  amended,  there  is  revised 
Part  107  of  Subchapter  B.  Chapter  I  of 
Title  13  of  the  Code  of  Federal  Regu¬ 
lations. 

Information  and  effective  date.  This 
reviirton  assembles  Part  107  (Revision  3) 
as  previously  published  in  the  Federal 
Register  (27  F.R.  9743-9754),  together 
with  subsequently  published  amend¬ 
ments  thereto  (28  F.R.  681,  1627,  3021, 
10868,  12250  and  29  FJl.  5223,  7144, 
10499,  12109,  14221  and  16825). 

The  present  revision  renumbers 
SS  107.403,  107.404,  107.501,  107.502,  107.- 
601, 107.701, 107.702, 107.703,  and  107.704, 
as  follows; 


Revision  2  Revision  3 

403(a)  Borrowing  by  8BIC -  402(d). 

_ _ _ _ _ _  403. 

601(a)  Eqiilty Capital -  601(a). 

601(b) _ 601(b). 

601(c) _  502(a). 

601(d) . .  602(b). 

601(e) . . .  503(a). 

601(f) .  603(b). 

601(g) _  604. 

601(b) .  603(c). 

601(1)  . .  606(a). 

601(J) .  606(b). 

601(k) _  606(c). 

601(1) . 606(d). 

601(m) _  606(a). 

601  (n) _  606(b). 

601(0) _  607. 

601  (p) _  608. 

602  _ _ 610. 

601(a)  Long  Term  Loans _ _  601. 

601(b) _  602(a). 

6$l(c) _  602(b). 

601(d) _  602(c). 

601(e) . 602(d). 

601(f) _  603. 

601(g) .  604. 

701  General  Provisions _ 701(a). 

702  _ 701(b). 

703(a) - 701(c). 

703(b) _ 701(d). 

704(a) _ 701(e). 

704(b) - 701(f). 

704(c)(1) -  704(a). 

704(c)(2) . 704(b). 

704(c)(3) _  704(c). 

704(c)  (4)  . . 704(d). 

704(c)  (6)  . . 703(a). 

704(d) _  703(b). 

704(e) _  702(a). 

704(f) .  702(b). 

704(g) .  702(c). 


Minor  textual  changes  have  been  made 
in  several  instances.  The  substance  of 
former  §S  107.301(h)  and  107.403(b) 
with  regard  to  the  prohibition  against 
use  of  Clovemment  (i.e.,  section  302  and 
303)  funds  in  financing  concerns  selling 
alcoholic  beverages,  has  been  incorpo¬ 
rated  into  a  new  §  107.715(h) .  The  pro¬ 
hibition  against  financing  agricultural 
projects,  set  forth  in  §  107.1003,  has  been 
carried  over  into  new  §  107.715(i). 
Section  107.1003  has  been  left  un¬ 


changed.  Sections  107.710  and  107.1005 
dealing  with  ‘Tdle  Curating  Funds," 
have  been  rewritten  and  the  former  text 
clarified,  without  change  as  to  purpose 
or  basic  meaning.  The  footnotes  for¬ 
merly  appearing  at  various  places 
throughout  Revision  2,  making  reference 
to  SBA  forms  and  noting  that  they  were 
on  file  with  the  Federal  Register,  have 
been  replaced  by  an  explanatory  state¬ 
ment  in  1 107.101  of  the  present  Revision. 
Section  107.101  states  that  all  SBA  forms 
mentioned  in  the  regulations  are  on  file 
with  the  Federal  Register  and  that 
copies  may  be  obtained  from  SBA. 
Brief  abstracts  of  interpretations  set 
forth  in  §§  107.1001  to  107.1015,  inclu¬ 
sive,  have  been  incorporated  into  the 
present  Revision  immediately  following 
the  peirticular  section  of  the  Regulations 
to  which  ea(^  relates.  Accordingly,  ref¬ 
erences  to  the  Interpretations  in  ques¬ 
tion  have  been  made  immediately  fol¬ 
lowing  §§  107.301;  107.501  and  107.601; 
107.715;  107.602;  107.710;  107.715;  107.- 
301  and  107.402;  107.301;  107.205;  107.- 
708;  107.301  and  107.402;  107.503  and 
107.602;  and  107.715,  respectively. 

Sections  107.901  and  107.902  describ¬ 
ing  the  enforconent  actions  whi(^  SBA 
may  institute  against  violations  of  the 
Act  or  Regulations  have  been  rewritten 
from  the  standpoint  of  improving  tex¬ 
tual  clarity  and  accuracy.  For  example, 
reference  is  made  to  Investigative  pro¬ 
ceedings  imder  Section  310  of  the  Act 
and  adjudicative  proceedings  pursuant 
to  Sectimi  309  of  the  Act. 

The  present  Revision  includes  a  new 
S  107.990,  Exemptions.  It  provides,  in 
material  part,  that  any  Licensee  may  file 
a  written  application  with  SBA  to  ex¬ 
empt  a  pitHXMed  transaction  frcxn  cme 
or  more  of  the  procedural  or  substantive 
requirements  otherwise  applicable  to  it. 
under  the  Regulations.  SBA  may 
prove  such  application  and  grant  an  ex¬ 
emption.  either  conditionally  or  imcon- 
ditionally,  to  the  extent  that  the 
requirements  in  question  are  not  pre¬ 
scribed  by  statute  and  exemption  there¬ 
from  would  not  be  contrary  to  the  Act. 
Section  107.990  declares  that  favorable 
consideration  will  be  given  to  an  applica¬ 
tion  where  the  supporting  evidence 
demonstrates  to  SBA’s  satisfaction  that 
(1)  the  terms  of  the  proposed  transac¬ 
tion  are  reasonable  and  fair,  and  (2)  the 
exemption  requested  is  reasonably  calcu¬ 
lated  to  advance  the  best  interests  of  the 
SBIC  program  in  a  manner  consonant 
with  the  policy  objectives  of  the  Act 
and  Regulations. 

Since  this  Revision  incorporates  previ¬ 
ously  published  amendments,  imposes  no 
additional  burdens  or  obligations  upon 
Licensees  or  other  parties  concerned,  au¬ 
thorizes  applications  for  exemption 
which,  upon  SBA  approval,  would  relax 
restrictions  hnposed  by  the  Regulations, 
and  because  of  the  necessity  of  promptly 
applsring  the  Revision  to  the  program 
authorized  by  the  Small  Business  In¬ 
vestment  Act  of  1958,  it  shall  become 
effective  upon  publication  in  the  Fed¬ 
eral  Register. 

Insofar  as  Licensees  or  other  inter¬ 
ested  parties  may  wish  to  comment  on 
the  rearrangonent  and  minor  textual 


changes  incorporated  into  the  Revision, 
they  may  do  so  by  petiticm  for  amend¬ 
ment,  modification  or  repeal  of  any  reg¬ 
ulatory  provision  as  mentioned  in  Sec¬ 
tion  4(d)  of  the  Administrative  Proce¬ 
dure  Act  (5  n.S.C.  1003(d)).  SBA’s 
conslden^on  of  any  petition  sub¬ 
mitted  will  be  subject  to  Section  6(d) 
of  that  Act  (5  UB.C.  1005(d)). 

Dated:  December  4, 1964. 

Eugene  P.  Foley, 
Administrator. 
Regulations 

Sec. 

107.11  Scope  of  part. 

107.12  Definitions. 

Proposal 

107.101  Information,  Instructions  and 

forms. 

107.102  Filing  and  processing  of  proposal. 

107.103  Organization  of  proposed  operator. 

107.104  Charter  requirements. 

107.106  Waiver  of  paragraph  required  by 
§  107.104. 

107.106  Source  of  charter. 

107.107  Directors  and  Incorporators. 

License 

107.201  License  application. 

107.202  Prerequisites  for  license. 

107.203  Need  for  and  non-transferabllity 

of  license. 

107.204  Fees  for  license. 

107.206  License  surrender. 

Capital  Requirements 

107.301  Subordinated  debentures;  mini¬ 

mum  capital. 

107.302  Licensee’s  stock. 

107.303  Capital  Impairment. 

Borrowing  bt  SBIC 

107.401  Limits  on  licensee  borrowing. 

107.402  Operating  loans. 

107.403  SBA  sale  of  loans  of  licensee. 

Equmr  Capital 

107.601  Equity  capital. 

1071102  Equity  securities. 

107.503  ICatiulty  of  equity  securities. 

107.604  Redemption  provisions. 

107.605  Conversions  and  exercise  of  op¬ 

tions. 

107.506  Small  business  concern’s  Indebted¬ 
ness. 

107.607  Small  business  concern’s  purchase 

of  licensee’s  stock. 

107.608  Cost  of  money. 

107.610  Control  of  smaU  business  concerns. 

Long-Term  Loans 

107.601  Long-term  loans. 

107.602  Maturity  of  long-term  loans. 

107.603  Cost  of  money  under  long-term 

loans. 

107.604  Other  terms. 

107.660  -  Commitments. 

General  Provisions 

107.701  Lawful  operations. 

107.702  Activities  of  Licensee. 

107.703  Common  management;  Invest¬ 

ment  advisory  services. 

107.704  Capital  changes;  changes  In  plans, 

management  and  ownership. 

107.706  Consulting  and  advisory  services. 

107.706  Subsidiary  corporation  for  con¬ 

sulting  and  advisory  services. 

107.707  Services  to  banks  or  other  lenders. 

107.708  Investment  and  loan  limits. 

107.709  Dlsbursonent  of  SBA  funds. 

107.710  Idle  funds. 

107.711  Fidelity  insurance. 

107.712  Identification  of  Licensee. 

107.713  Common  tensmcy. 

107.714  Bnmch  olBces  and  agencies. 

107.716  Prcdilbited  uses  of  funds. 
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Sec. 

107.716  Self-dealing  limitation. 

107.717  Internal  control. 

107.718  Bep(»iiing  litigation. 

107.719  Retention  of  loans  and  invest¬ 

ments. 

Examinations  and  Repobts 

107.801  Examinations. 

107.802  Repots. 

Enporcement 

107.901  Investigations. 

107.902  EnfcMTcement  actions. 

107.990  Exemptions. 

INTEEPBETATIONS 

107.1000  Capital  structure  of  Licensees. 

107.1001  Repayment  of  subordinated  de¬ 

bentures. 

107.1002  Participation  by  SBA  with  a 

Licensee. 

107.1003  Aid  for  agriculture. 

107.1004  Short-term  loans. 

107.1005  Eligible  Investments  for  idle  funds. 

107.1006  Funds  for  professional  associa¬ 

tions. 

107.1007  Qualification  of  retained  earnings 

as  capital  for  SBA  loans  under 
sections  302  and  303  of  the  Act. 

107.1008  Excess  802  funds  resulting  from 

a  merger. 

107.1009  Dissolution  in  connection  with 

surrender  of  license. 

107.1010  Limit  on  size  of  investments  and 

loans  applicable  to  funds  ad¬ 
vanced. 

107.1011  Affiliated  concerns  constitute 

single  entity  for  purposes  of 
limits  on  size  of  investments 
and  loans. 

107.1012  Section  302  funds  used  for  repay¬ 

ment  of  a  section  303  loan. 

107.1013  Maximum  amortization. 

107.1014  Short-term  loans  to  protect  Li¬ 

censee’s  investment. 

107.1015  SBIC  financing  for  radio  and  'TV 

stations. 

Authoritt:  The  provisions  of  this  Part  107 
issued  under  sec.  308,  72  Stat.  694;  15  U.S.C. 
687. 

Regulations 

§  107.11  Scope  of  part. 

(a)  The  Act.  The  Small  Business  In¬ 
vestment  Act  of  1958  became  law  August 
21,  1958.  Such  Act  has  been  amended 
by  the  Small  Business  Investment  Act 
Amendments  of  1960,  which  became  ef¬ 
fective  June  11,  1960,  the  Small  Busi¬ 
ness  Investment  Act  Amendments  of 
1961,  which  became  effective  October  3, 
1961,  and  the  Small  Business  Investment 
Act  Amendments  of  1963,  which  became 
effective  February  28, 1964. 

(b)  Purpose  of  Act.  The  purpose  of 
the  Act  is  to  improve  and  stimulate  the 
national  economy  in  general  and  the 
small  business  segment  thereof  in  par¬ 
ticular. 

(c)  Function  of  program.  I^s  pur¬ 
pose  is  to  be  accomplished  by  till  estab¬ 
lishment  of  a  program  designed  to  stimu¬ 
late  and  supplement  the  flow  of  private 
equity  capital  and  long-term  loan  funds 
necessary  for  the  sound  flnancing  of  the 
business  operations  of  small-business 
concerns  and  for  their  growth,  expansion 
and  modernization. 

(d)  Nature  of  program.  Under  the 
program: 

(1)  SBA  will  select  and  approve  (li¬ 
cense)  private  corporations  (chartered 
under  State  law  to  conduct  the  activities 
described  in  subparagraph  (2)  of  this 
paragraph)  which  shall  thereupon  be¬ 


come  eligible  for  (i)  financial  assistance 
from  SBA  imder  the  Act,  (ii)  discre¬ 
tionary  exemptions  under  the  Securities 
Act  of  1933  and  the  Trust  Indenture  Act 
of  1939,  as  well  as  a  specifled  exemption 
under  the  Investment  Company  Act  of 
1940,  (iii)  such  further  benefits  and 
privileges  as  may  ever  be  provided  by 
Federal  or  State  laws  for  corporations 
licensed  by  SBA  under  the  Act,  and  (iv) 
tax  beneflts  specifled  under  the  Technical 
Amendments  Act  of  1958,  as  amended  in 
T959.  The  stockholders  of  such  corpora¬ 
tions  are  eligible  also  for  tax  beneflts 
specifled  under  the  Technical  Amend¬ 
ments  Act  of  1958. 

References 

1.  Securities  Act  of  1933,  15  UB.C.A.  secs. 
77a-77aa. 

2.  Trust  Indenture  Act  of  1939,  15  U.S.C.A. 
secs.  77aaa-77bbbb. 

3.  Investment  Ck>mpany  Act  of  1940,  15 
U.S.C.A.  secs.  80a-l — 80a-52. 

4.  Securities  and  Exchange  Conunlssion 
Regulations  issued  pursuant  to  the  above 
Acts  relating  to  small  business  investment 
companies. 

5.  Section  57,  Technical  Amendments  Act 
of  1958,  Public  Law  85-866,  as  amended  by 
Public  Law  86-376,  73  Stat.  700. 

6.  Personal  Holding  Company  Tax  Section 
541,  Internal  Revenue  Code  of  1954,  26 
UB.C.A.  secs.  541-547. 

7.  Sections  1.541-1 — 1.547-7  of  the  Income 
Tax  Regulations  of  the  Treastiry  Department 
(26  CPR  1.541-1  to  1.547-7)  as  amended. 

8.  State  incorporation  laws. 

9.  Bank  Holding  Company  Act  of  1956,  12 
U.S.C.A.  secs.  1841-1848. 

10.  Regulations  of  the  Federal  Reserve 
Board  under  Bank  Holding  Company  Act,  12 
CFR  222.1-222.108,  and  in  particular.  Regu¬ 
lation  222.107. 

(2)  Private  corporations  are  to  be 
chartered  under  State  law  for  the  specific 
purpose  of  providing  funds  to  small 
business  concerns  (as  defined  by  SBA) 
through  the  purchase  of  Equity  Securi¬ 
ties  (as  defined  in  §  107.502)  of  such  con¬ 
cerns  and  through  the  disbursement  of 
long-term  loans  to  such  concerns.  Such 
corporations  will  be  authorized  to  pro¬ 
vide  consulting  and  advisory  services  to 
small  business  concerns  on  a  fee  basis 
for  such  services  actually  rendered.  All 
of  said  activities  will  be  subject  to  regu¬ 
lations  prescribed  by  SBA.  The  corpora¬ 
tions  will  be  examined  by  SBA  and  will 
make  reports  as  and  when  required  by 
SBA. 

(e)  Private  participation.  The  pro¬ 
gram  will  be  administered  in  such  a 
manner  as  to  insure  the  maximum  par¬ 
ticipation  of  private  financing  sources. 

(f )  Unemployment.  Any  financial  as¬ 
sistance  provided  under  the  Act  cannot 
result  in  a  substantial  increase  of  unem- 
ploimient  in  any  area  of  the  country. 

(g)  Investment  Division.  The  pro¬ 
gram  will  be  administered  by  SBA 
through  its  Small  Business  Investment 
Division. 

(h)  False  statements.  The  provisions 
of  section  16  of  the  Small  Business  Act 
are  extended  specifically  to  the  functions 
under  the  Small  Business  Investment  Act 
of  1958.  That  section  requires  that  who¬ 
ever  makes  a  statement  knowing  it  to  be 
false,  or  willfully  overvalues  any  secu¬ 
rity,  for  the  purpose  of  obtaining  for 
himself  or  for  any  applicant  any  loan,  or 
extension  thereof  by  renewal,  deferment 


of  action,  or  otherwise,  or  the  acceptance, 
release,  or  substitution  of  security  there¬ 
for,  or  for  the  purpose  of  influencing  in 
any  way  the  action  of  SBA,  or  for  the 
purpose  of  obtaining  money,  property,  or 
anything  of  value,  shall  be  punished  by 
fine  or  imprisonment  or  both. 

§  107.12  Definitions. 

Act.  “Act”  means  the  Small  Business 
Investment  Act  of  1958,  as  amended. 

Administrator.  “Administrator” 
means  the  Administrator  of  the  SBA. 

License.  “License”  means  the  grant 
(evidenced  by  a  certificate  issued  to  the 
Licensee  and  registered  in  the  Washing¬ 
ton  office  of  SBA)  by  SBA  to  a  Proposed 
Operator,  in  consideration  of  the  repre¬ 
sentations  and  offers  contained  in  the 
License  Application,  of  authority  to  con¬ 
duct  its  business,  in  the  territory  de¬ 
scribed  in  the  License,  in  accordance 
with  and  subject  to  the  provisions  and 
purpose  of  the  Act  and  regulations  of 
SBA  prescribed  thereunder;  and  includes 
the  privilege  pt  receiving  financial  as¬ 
sistance  under  the  Act  and  qualifies  such 
Licensee  and  its  stockholders  for  any 
and  all  other  rights,  privileges  and  bene¬ 
fits  available  to  a  Licensee  and  its  stock¬ 
holders  under  the  provisions  of  the  Act 
or  any  other  Federal  or  State  laws. 

License  Application.  “License  Appli¬ 
cation”  means  the  request  to  SBA  for  a 
License,  by  the  Proposed  Operator,  ex¬ 
ecuted  and  submitted  on  SBA  Form  No. 
415,  which  shall  Incorporate  by  refer¬ 
ence  the  Proposal  as  a  part  of  said 
request. 

Licensee.  “Licensee”  means  a  corpo¬ 
ration  which:  Is  enfranchised  and  char¬ 
tered  under  State  law,  to  conduct  (in 
accordance  with  and  subject  to  the  pro¬ 
visions  and  purpose  of  the  Act  and  in 
accordance  with  and  subject  to  regula¬ 
tions  prescribed  by  SBA  under  the  Act) 
in  the  territory  in  which  its  operations 
are  to  be  carried  on,  only  the  activities 
described  under  Title  III  of  the  Act ;  has 
executed  and  submitted  a  License  Appli¬ 
cation;  and,  has  been  granted  a  License. 

Operating  territory  or  area.  “Operat¬ 
ing  territory”,  “area  in  which  operations 
are  to  be  carried  on”,  “areas  in  which 
Licensee  operates”,  and  similar  terms, 
mean  the  territorial  area  or  areas  in 
which  a  Licensee  is  authorized  by  the 
terms  of  its  License  to  purchase  Equity 
Securities  (as  defined  in  §  107.502)  from, 
to  make  loans  to,  and  to  provide  consult¬ 
ing  and  advisory  services  to  any  small 
business  concern  (regardless  of  the  resi¬ 
dence,  domicile,  place  of  business,  or  lo¬ 
cation  of  the  property  of  such  small  busi¬ 
ness  concern)  so  long  as  such  purchase, 
loan  or  service  does  not  constitute  or 
involve  doing  business  in  any  State  not 
included  in  said  territorial  area  or  areas 
so  as  to  require  the  Licensee  to  register 
or  otherwise  comply  with  the  laws  of  such 
State  as  a  foreign  corporation. 

Proponents.  “Proponents”  means  in¬ 
dividuals  or  other  entities  which  execute 
and  submit  a  Proposal. 

Proposal.  “Proposal”  means  the  in¬ 
formation  and  representations  contained 
in  SBA  Form  No.  414,  submitted  by  Pro¬ 
ponents  with  the  request  that  SBA  con¬ 
sider  the  same  and  issue  an  approval 
for  the  Proponents  to  proceed  with  all 
action  (including  the  incorporation  of 
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ttie  Proposed  Operator)  necessary  to 
<iuallfy  the  Propo^  Operator  for  execa- 
tion  and  submission  of  a  License  Appli¬ 
cation.  A  Proposal  is  in  effect  a  pre- 
hmlnary  License  Application  (see 
deflxiition  of  "License  ^pUcation**) . 

Proposed  Operator.  ‘TProposed  Op¬ 
erator”  means  the  company  identified 
and  described  in  a  particular  Proposid 
and  recommended  therein  as  a  prospec¬ 
tive  Licensee. 

SBA.  "SBA”  means  the  Small  Busi¬ 
ness  Administration. 

SBID.  “SBID”  means  the  Small  Busi¬ 
ness  Investment  Division  of  SBA. 

Small  business  concern.  For  the  pur¬ 
pose  of  size,  a  "small  business  concern” 
is  one  which  meet  the  applicable  stand¬ 
ards  and  criteria  set  forth  under  Part 
121  of  this  chapter. 

Proposal 

S  107.101  Information,  instrnctions  and 
forms. 

All  SBA  forms  referred  to  throughout 
the  regulations  in  this  part  have  been 
filed  with  the  OfiSce  of  the  Federal  Reg¬ 
ister  as  part  of  the  original  document. 
Copies  of  any  of  these  forms  may  be 
obtained  frcxn  the  Investment  Division, 
Small  Business  Administration,  Wash¬ 
ington,  D.C.,  20416.  Detailed  printed  in¬ 
formation.  Instructions  and  forms  cover¬ 
ing  the  procedure  and  basic  requirements 
in  the  grant  of  a  license,  may  be  obtained 
from  SBID  through  the  Washington  or 
any  Regional  or  Field  Office  of  SBA. 

§  107.102  Filing  and  proceming  of  pro¬ 
posal. 

(a)  Forms.  A  Proposal  shall  be  sub¬ 
mitted  on  SBA  Form  No.  414  to  SBID 
through  a  Regional  Office  of  SBA.  The 
Proposal  consists  of  three  parts:  Part  I 
deals  with  the  plans  of  operation;  Part 
n  deals  with  the  experience  of  the  Pro¬ 
posed  Operators;  and  Part  IH  is  a  fi¬ 
nancial  statement  of  each  proposed  of¬ 
ficer,  director  and  ten  or  more  percent 
stockholder.  Part  m  shall  be  filed  only 
in  those  instances  where  the  Proposed 
Operator  is  requesting  SBA  funds  pur¬ 
suant  to  S  107.301(b)  (1). 

(b)  Other  requirements.  Such  Pro¬ 
posal  shall  include  such  further  matters, 
in  addition  to  those  matters  required  by 
SBA  Form  414,  as  SBA  may  require  by 
regulation  or  otherwise  or  which  may  be 
submitted  by  the  Proponents  as  part  of 
the  PitHMsal. 

(c)  Need  for  SBIC.  In  considering 
whether  to  issue  a  License  to  a  Proposed 
Operator,  due  regard  will  be  given, 
among  other  things,  to  the  need  for  fi¬ 
nancing  of  small  business  concerns  of 
the  t3rpe  intended  to  be  assisted  by  the 
Proposed  Operator,  provided  the  license 
shall  not  grant  to  the  Licensee  any  ex¬ 
clusive  right  in  any  area  or  areas  set 
forth  therein. 

(d)  Opinion  of  counsel.  Counsel  for 
the  Pn^xments  or  Proposed  Operator 
shall  submit  as  a  part  of  the  Proposal 
his  opinion  that,  among  other  things,  the 
Proposed  Operator  is  or  can  be  chartered 
under  State  law  to  conduct  (in  the  ter¬ 
ritory  in  which  its  operations  are  to  be 
carried  (»)  only  the  activities  described 
under  Title  in  of  the  Act,  in  accordance 
with  and  subject  to  the  provisions  and 


purpoee  of  the  Act  and  in  accordance 
with  and  subject  to  regulations  pre¬ 
scribed  by  SBA  under  the  Act. 

<e)  Proposal  number.  Immediatdy 
upon  receipt  by  SBID  of  each  Proposal, 
SBID  shall  register,  assign  an  Identifica¬ 
tion  number  thereto,  and  acknowledge 
rec^t  of  the  same. 

(f)  Investigation  of  proponents.  The 
submission  of  a  Proposal  shall  consti¬ 
tute  an  authority  to  SBA  to  proceed  with 
the  consideration  thereof  and  to  con¬ 
duct  without  liability  to  SBA  or  anyone 
acting  for  or  on  behalf  of  SBA,  any  in¬ 
vestigations  and  inquiries  with  respect  to 
any  or  all  matters,  individuals  or  other 
entities  referred  to  in  the  Proposal,  as 
may  be  determined  by  SBA. 

(g)  Notice  to  proceed;  notice  of  in¬ 
sufficiency.  After  consideration  of  a  Pro¬ 
posal  SBA  shall  notify  the  Proponents, 
^ther: 

(1)  That  the  Proponents  may  proceed 
with  all  action  necessary  to  quidify  the 
Proposed  Operator  for  execution  and 
submission  of  a  License  Application; 
which  action  shall  be  completed  and  a 
License  Application  submitted  by  the 
Proposed  Operator  within  90  days  from 
the  date  of  said  notice  from  SBA,  unless 
such  period  is  extended  by  SBA;  or 

(2)  That  such  Prop(^l  is  insufficient. 

(i)  If,  in  the  opinion  of  SBA,  the  suf¬ 
ficiency  of  such  Proposal  cannot  be  es¬ 
tablished  through  further  information 
or  action,  SBA  shall  close  the  same  and 
so  notify  the  Proponents. 

(li)  If,  in  the  opinion  of  SBA,  the 
sufficiency  of  such  Proposal  may  be  es¬ 
tablished  through  further  information 
or  action,  SBA  shall  simultaneously  with 
such  notice  allot  a  period  of  time  within 
which  the  Proponents  may  endeavor  to 
establMi  the  sufficiency  of  such  Proposal 
and  resubmit  the  same. 

(iii)  A  resubmitted  Proposal  which  is 
again  determined  by  SBA  to  be  insuffi¬ 
cient  or  a  rejected  Proposal  which  is 
not  resubmitted  within  any  such  alloted 
period,  shall  be  closed  permanently  by 
SBA  and  the  Proponents  so  notified. 

§  107.103  Organisation  of  proposed  op¬ 
erator. 

Unless  and  until  SBA  gives  written  no¬ 
tice  to  the  Proponents  that  it  does  not 
object  to  the  instruments  and  proceed¬ 
ings  contemplated  for  use  in  the  organi¬ 
zation  or  qualification  of  the  Proposed 
Operator  as  a  Licensee,  said  Proponents 
should  not  take  any  final  action  to  con¬ 
clude  any  such  organization  and  quali¬ 
fication. 

§  107.104  Charter  requirements. 

(a)  The  charter  of  a  Licensee  shall 
constitute  a  grant  of  being  or  continued 
existence  as  a  corporate  entity,  by  a 
State,  in  the  form  of  a  permit  or  certifi¬ 
cate  of  incorporation  or  amendment  or 

otherwise,  with  the  specific  and  sole 
powers  and  authority  recited  below. 
Such  powers  and  authority  can  be  ex¬ 
pressed  and  granted  in  any  manner  con¬ 
sistent  with  the  laws  of  such  State  and 
requirements  of  the  State  officials 
charged  with  such  responslbLlities,  pro¬ 
vided  that  each  such  charter  shall  con¬ 
tain  the  following  provision: 

(b)  This  corporation  is  organized  and 
chartered  expressly  for  the  purpose  of 


operating  under  the  Small  Business  In¬ 
vestment  Act  of  1958,  as  amended,  and 
will  operate  in  the  manner  and  shall  have 
the  powers,  responsibilities  and  be  sub¬ 
ject  to  the  limitations  provided  by  said 
Act  and  the  regulations  issued  by  the 
Bmall  Business  Administration  there¬ 
under. 

(c)  Said  powers  and  authority  shall 
be  as  follows: 

(1)  To  act  under  a  particular  name; 

(2)  To  issue  a  maximum  number  of 
shares  of  one  or  more  types  of  its  stock; 

(3)  To  borrow  money  and  issue  its  • 
debenture  bonds,  promissory  notes,  or 
other  obligaUons  under  such  general  con¬ 
ditions  and  subject  to  such  limitations 
and  regulations  as  SBA  may  prescribe; 

(4)  To  provide  equity  capital  to  small 
business  (X)ncerns  (as  defined  by  SBA) 
imder  the  conditions  authorized  by  sec¬ 
tion  304  of  the  Act  and  regulations  with 
the  right  to  sell  or  dispose  of  securities 
so  acquired  in  such  manner  and  under 
such  terms  and  conditions  as  the  Licensee 
shall  determine; 

(5)  To  make  long-term  loans  (as  de¬ 
fined  by  SBA)  to  small-business  concerns 
(as  defined  by  SBA)  for  the  purposes  and 
in  the  manner  and  subject  to  the  condi¬ 
tions  described  in  section  305  of  the  Act; 
with  the  right  to  sell  or  dispose  of  such 
loans  in  such  manner  and  under  such 
terms  and  conditions  as  the  Licensee 
shall  determine; 

(6)  To  acquire  and  make  commit¬ 
ments  for  obligations  and  securities  of 
a  single  enterprise  only  within  the  limi¬ 
tations  established  by  section  306  of  the 
Act,  unless  such  limitations  are  waived 
by  SBA; 

(7)  To  undertake  its  operations  in  co¬ 
operation  with  banks  or  other  investors 
or  lenders,  incorporated  or  unincorpo¬ 
rated,  as  contemplated  xmder  section 
308(a)  of  the  Act; 

(8)  To  provide  consulting  and  advisory 
services  to  small  business  concerns  on  a 
fee  basis; 

(9)  To  invest  funds  not  reasonably 
needed  for  its  current  operations  only  in 
direct  obligations  of,  or  obligations  guar¬ 
anteed  as  to  principal  and  interest  by  the 
United  States; 

(10)  To  conduct  its  operations  in  ac¬ 
cordance  with  and  subject  to  regulations 
prescribed  by  SBA; 

(11)  To  submit  to  and  pay  for  exami¬ 
nations  made  by  direction  of  SBA  by  ex¬ 
aminers  selected,  employed  or  approved 
by  SBA; 

(12)  To  make  reports  to  SBA  at  such 
times  and  in  such  form  as  SBA  may  re¬ 
quire; 

(13)  To  conduct  its  operations  in  a 
specified  area  or  areas,  without  limita¬ 
tion.  however,  as  to  the  residence, 
domicile,  or  place  of  business  of  parties 
with  which  it  transacts  its  business  or 
otherwise  deals; 

(14)  To  regulate  its  business  and  con¬ 
duct  its  affairs  in  a  manner  not  incon¬ 
sistent  with  the  Act  and  regulations  pre¬ 
scribed  by  SBA  thereunder; 

(15)  To  adopt  and  use  a  corporate 
seal; 

(16)  To  have  succession  for  a  period 
of  at  least  thirty  years,  subject  to  dis¬ 
solution  in  accordance  with  State  law; 
and  subject  to  forfeiture  of  its  License 
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for  violation  of  law  or  of  regulation  is¬ 
sued  under  the  Act; 

(17)  To  make  contracts; 

(18)  To  sue  and  be  sued,  complain  and 
defend  in  any  court  of  law  or  equity; 

(19)  By  its  board  of  directors,  to  ap¬ 
point  such  officers  and  employees  as  may 
be  deemed  proper,  define  their  authority 
and  duties,  fix  their  compensation,  re¬ 
quire  bonds  of  such  of  them  as  it  deems 
advisable  and  fix  the  penalty  thereof,  dis¬ 
miss  such  officers  or  employees,  or  any 
thereof,  at  pleasure,  and  appoint  others 
to  fill  their  places; 

(20)  To  adopt  bylaws,  regulating  the 
manner  in  which  its  stock  shall  be  trans¬ 
ferred.  its  officers  and  employees  ap¬ 
point^.  its  property  transferred,  and  the 
privileges  granted  to  it  by  law  exercised 
and  enjoyed; 

(21)  To  maintain  a  principal  office 
(which  shall  be  designated  in  its  Articles) 
and  to  establish  branch  offices  or  agencies 
within  its  operating  territory,  subject  to 
the  approval  of  SBA:  Provided,  however. 
That,  whether  to  obtain  a  grant  of  power 
and  authority  from  the  State  to  establish 
branch  offices  or  agencies  shall  be  op¬ 
tional  with  the  incorporators; 

(22)  To  acquire,  hold,  operate,  and 
dispose  of  any  property  (real,  personal,  or 
mixed)  whenever  necessary  or  appro¬ 
priate  to  the  carrying  out  of  its  lawful 
functions; 

(23)  To  exercise  such  incidental 
powers  as  may  reasonably  be  necessary 
to  carry  out  the  biisiness  for  which  the 
corporation  is  established. 

§  107.105  Waiver  of  paragraph  required 
by  §  107.104 

In  the  event  SBA,  for  cause  satisfac¬ 
tory  to  SBA,  waives  the  inclusion  in  a 
Licensee’s  State  charter  of  that  portion 
of  the  general  provision  (set  forth  in  the 
second  sentence  of  S  107.104(a) )  which 
identifies  the  manner  of  operation,  pow¬ 
ers,  responsibilities,  and  limitations  of 
the  Licensee  by  specific  reference  to  the 
Act  and  regulations  issued  thereunder: 
The  charter  of  such  a  Licensee,  in  lieu  of 
such  identification  by  reference,  shall  set 
forth  specifically  and  in  detail  the  man¬ 
ner  of  operation,  powers,  responsibilities, 
and  limitations  of  the  Licensee  which  are 
required  of  a  Licensee  as  specified  in  and 
contemplated  by  the  Act  and  regulations 
and  to  the  extent  and  in  a  manner  satis¬ 
factory  to  SBA.  Further,  any  such  Li¬ 
censee  shall,  frmn  time  to  time  amends  its 
charter  in  order  to  conform  its  charter 
purpose,  manner  of  operation,  powers, 
responsibilities,  and  limitations  with 
those  contained  in  and  contemplated  by 
the  Act  and  the  regulations  issued  by 
SBA  thereunder  from  time  to  time. 

§  107.106  Source  of  charter. 

(a)  State  charter.  The  charter  of  a 
Licensee  shall  be  obtsiined  from  the 
State  in  which  the  Licensee  operates  or 
if  the  Licensee  operates  in  more  than 
one  State  said  charter  shall  be  obtained 
from  any  State  within  the  entire  area 
or  areas  in  which  the  Licensee  operates. 

(b)  Operation  in  other  States.  A  Li¬ 
censee  conducting  operations  beyond 
the  jurisdiction  of  the  State  from  which 
it  receives  Its  charter,  shall  obtain  au¬ 
thority  or  otherwise  be  entitled  to  con¬ 


duct  its  activities  in  such  other  State 
or  States  in  accordance  with  the  provi¬ 
sions  of  its  charter,  the  Act  and  regula¬ 
tions  prescribed  thereunder. 

§  107.107  DirecKm  and  incorporators. 

A  Proposed  Operator  shall  conform  to 
the  laws  of  the  State  of  its  incorporation 
with  respect  to  the  number  and  qualifi¬ 
cation  of  incorporators  and  directors. 

License 

§  107.201  License  application. 

(a)  Application.  A  License  Applica¬ 
tion  may  be  submitted  upon  SBA  Form 
No.  415  by  the  Proposed  Operator  only 
after  issuance  by  SBA  of  the  notice  re¬ 
ferred  to  under  §  107.102(g)  (1)  and  in 
accordance  with  instructions  issued  by 
SBA,  including  instructions  contained  in 
such  notice.  Such  License  Application 
shall  be  submitted  within  90  days  after 
issuance  of  said  notice. 

(b)  Action  by  SBA.  Within  180  days 
after  submission  of  a  License  Applica¬ 
tion,  SBA  will  give  due  regard,  among 
other  things,  to  the  need  for  financing 
of  small  business  concerns  in  the  area 
in  which  the  Proposed  Operator  intends 
to  commence  business,  the  general  char¬ 
acter  of  the  proposed  management  of 
the  Proposed  Operator,  and  the  number 
of  existing  Licensees  and  the  volume  of 
their  operations,  and  after  considera¬ 
tion  of  all  relevant  factors,  will  in  its 
discretion  either  issue  a  License  to  the 
Proposed  Operator  or  notify  the  Pro¬ 
pose  Operator  that  after  consideration 
of  all  relevant  factors  the  SBA  will  not 
issue  a  License  to  the  Proposed  Operator. 

§  107.202  Prerequisites  for  license. 

Prior  to  the  issuance  of  a  License, 
each  Proposed  Operator  shall  have: 

(a)  License  application.  Executed 
and  submitted  a  License  Application, 
including  such  additional  information, 
statements  and  representations  as  may 
be  otherwise  required  by  SBA. 

(b)  Charter.  Received  a  corporate 
charter  or  franchise  under  State  laws 
to  operate  as  a  Licensee. 

(c)  Capital.  Submitted  evidence 
satisfactory  to  SBA  that  it  has  a  paid- 
in  capital  and  paid-in  surplus  equal  to 
at  least  $300,000  in  cash  or  eligible  Gov¬ 
ernment  securities  as  provided  in 
§  107.302(a)  (exclusive  of  organizational 
expenses)  on  hand  or  in  escrow  con¬ 
tingent  solely  on  the  issuance  of  a  Li¬ 
cense,  as  required  by  section  302(a)  of 
the  Act  (including  any  commitment  of 
SBA  as  described  under  §  107.301) . 

§  107.203  Need  for  and  non-transfera¬ 
bility  of  license. 

Only  upon  issuance  by  SBA  of  a  Li¬ 
cense  to  a  Prc^posed  Operator,  shall  such 
corporation  be  authorized  to  operate 
tmder  the  Act.  A  License  is  not  trans¬ 
ferable  in  any  manner. 

§  107.204  Fees  for  license. 

A  License  fee  of  $100  shall  be  tendered 
to  SBA  by  a  Licensee,  simultaneously 
with  the  filing  of  SBA  Form  415. 

§  107.205  License  surrender. 

(a)  Prior  approval  of  SBA.  A  Li¬ 
censee  shall  not  surrender  its  license 
without  prior  written  approval  of  SBA. 


Any  request  by  a  Licensee  for  approval 
of  the  surrender  of  a  license  shall  be 
accompanied  by  a  plan  of  dissolution. 
Such  plan  shall  include  provisions  for 
the  liquidation  of  assets,  distribution 
thereof  to  shareholders,  the  surrender 
of  the  corporate  charter,  and  the  termi¬ 
nation  of  the  Licensee’s  existence  as  a 
corporate  body.  The  plan  shall  pro¬ 
vide  for  its  consummation  within  a 
reasonable  period  of  time  and  shall  be 
subject  to  the  aiH>roval  of  SBA.  The 
surrender  of  the  license  shall  become 
effective  upon  a  determination  by  SBA 
that  the  provisions  of  the  plan  have  been 
consummated. 

(b)  Conditions  of  SBA  approval.  SBA 
will  not  approve  a  plan  of  dissolution 
leading  to  surrender  of  a  license  of  any 
Licensee  having  paid-in  capital  and  paid- 
in  surplus  from  private  sources  of  as 
much  as  $300,000  (excluding  organiza¬ 
tional  expenses)  unless  it  can  be  demon¬ 
strated  to  the  satisfaction  of  SBA  that: 

(1)  (i)  There  has  been  no  major 
change  in  the  Board  of  Directors  of  the 
Licensee  or  in  parties  owning,  holding 
or  controlling,  directly  or  indirectly,  10 
or  more  percent  of  its  stock  within  one 
year  previous  to  the  date  of  application 
for  approval  of  the  surrender  and  plan 
of  dissolution;  and 

(ii)  Substantial  efforts  have  been 
made  to  operate  the  Licensee  success¬ 
fully  'but  due  to  conditions  peculiar  to 
the  Licensee,  it  has  been  unable  to  ac¬ 
complish  the  purposes  of  the  Act;  and 

(iii)  A  20  percent  reserve  consisting 
of  cash  plus  funds  invested  pursuant  to 
§  107.710  is  to  be  maintained  against 
Licensee’s  outstanding  equity  invest¬ 
ments  and  long-term  loans  for  the  pur¬ 
pose  of  meeting  possible  requirements  for 
additional  financing  of  existing  port¬ 
folio  concerns.  Such  reserve  shall  be 
in  addition  to  100  percent  coverage  of 
Licensee’s  outstanding  commitments  and 
other  legal  obligations;  or 

(2)  It  would  be  in  the  best  interest 
of  the  SBIC  program  to  allow  the  Li¬ 
censee  to  di^olve  and  surrender  its 
license. 

Interpretation.  Any  understanding,  ex¬ 
press  or  implied,  by  which  the  stockholders  of 
a  dissolving  SBIC  will  act  in  concert  to  ex¬ 
change  the  assets  of  such  SBIC  for  the  secu¬ 
rities  of  another  corporation,  is  not  per¬ 
mitted.  See  §  107.1009. 

Capital  Requirements 

§  107.301  Subordinated  deb  entures; 
minimum  capital. 

(a)  Minimum  use  of  Government 
funds.  In  considering  whether  to  issue 
a  License  to  a  Proposed  Operator  SBA 
will,  in  addition  to  all  other  require¬ 
ments  and  criteria,  give  preference  to 
those  Proposals  which  contemplate  the 
minimum  use  of  Government  funds. 
'The  management  of  a  Proposed  Opera¬ 
tor  or  of  a  Licensee  should  plan  and  en¬ 
courage  the  maximum  investment  of 
private  funds. 

(b)  Minimum  capital;  subordinated 
debentures.  A  Proposed  Operator  must 
have  a  paid-in  capital  and  paid-in  sur¬ 
plus  from  private  sources  of  at  least 
$150,000  (exclusive  of  organizational  ex- 

.  penses) ,  in  cash  or  eligible  Government 
securities.  To  the  extent  that  additional 
funds  are  not  available  to  the  Proposed 
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Operator  from  prlrate  sources  on  reason¬ 
able  terms.  It  may  request  SBA,  In  the 
License  Application,  to  agree  to  purchase 
Subordinated  Debentures  in  the  follow¬ 
ing  amounts: 

(1)  In  the  amount  required  to  meet 
the  $300,000  statutory  minimum,  or 

(2)  In  such  greater  amount,  up  to  but 
not  exceeding  $700,000,  as  the  Proposed 
Operator  may  mat^  with  paid-in  capi¬ 
tal  and  paid-in  suridus  from  priyate 
sources.  . 

(c)  Subordinated  debentures  issued 
after  licensing.  On  or  before  February 
27.  1968,  or  four  shears  after  the  issuance 
of  its  license,  whichever  is  later,  a'  Li¬ 
censee  may  request  SBA  to  agree  to  pur¬ 
chase  its  Subordinated  Debentures  in  an 
amount  ^^ch,  when  added  to  any  Sub¬ 
ordinated  Debentures  previously  issued 
to  SBA,  will  not  exceed  the  lesser  of: 

(1)  $700,000,  or 

(2)  Its  paid-in  capital  and  paid-in 
surplus  from  private  sources. 

Provided,  however.  That  a  Licensee  with 
paid-in  capital  and  paid-in  suiT)lus  from 
private  sources  in  excess  of  $2,000,000 
may  request  SBA  to  purchase  its  Sub¬ 
ordinated  Debentures  in  an  aggregate 
amount  of  more  than  $400,000  only  after 
it  has  borrowed  the  maximum  amoimt 
of  fimds  available  to  it  pursuant  to 
I  107.402. 

(d)  Availability  of  private  funds.  In 
connection  with  any  request  for  such 
funds,  the  Licensee  shall  submit  evidence 
satisfactory  to  SBA  that  such  fimds  are 
not  available  on  reasonable  terms  from 
private  sources. 

(e)  Commitment.  SBA  may  issue  a 
commitment  for  such  funds.  Such  com¬ 
mitment  will  expire  one  year  from  the 
date  it  is  issued,  but  in  no  case  later 
than  February  27,  1969,  or  five  years 
after  the  date  of  issuance  of  the  license, 
whichever  is  later.  The  commitment,  as 
well  as  the  Subordinated  Debenture  it¬ 
self,  shall  be  treated  as  part  of  the  paid- 
in  capital  and  paid-in  surplus  of  a 
Licensee  for  purposes  of  S§  107.301, 
107.402,  and  107.708(a). 

(f)  Terms  of  commitment.  A  com¬ 
mitment  fee  Shan  be  computed  against 
the  amount  committed  but  not  disbursed. 
Such  fee  wlU  be  at  the  rate  of  one- 
twelfth  of  one  percent  for  each  30-day 
period  or  fraction  thereof,  beginning 
with  the  first  day  after  the  first  thirty 
days  following  the  date  of  the  commit¬ 
ment.  The  fee  shall  be  due  and  pasrable 
upon  billing.  The  fee  shall  not  apply  to 
any  amount  for  which  disbursement  is 
requested  during  the  initial  30-day  period 
foUowing  the  date  of  the  commitment. 
Thereafter,  the  fee  wlU  terminate,  as  to 
the  amount  reouested  to  be  disbursed, 
at  the  end  of  the  30-day  period  during 
which  request  for  disbursement  is  made. 
ITie  date  which  appears  on  the  SBA  form 
used  to  request  the  disbursement  shall 
be  deemed  to  be  the  date  the  disburse¬ 
ment  is  requested,  but  if  ten  da3rs  or  more 
have  eleq)^  between  the  date  of  the 
form  and  the  date  of  its  receipt  in  the 
Office  of  Investment  Assistance,  Invest¬ 
ment  Division.  Small  Business  Adminis¬ 
tration.  Washington  25.  D.C..  SBA  may, 
in  its  dlscretiim.  consider  that  the  re¬ 
quest  was  made  as  of  the  date  of  such  re- 


cetoi.  Dtsbursement  funds  shall  be 
subject  to  8  107.709  (a)  and  (b). 

<g)  Terms  of  subordinated  deibentures. 
Such  Subordinated  Debentures  shall 
contain  such  terms  and  conditions,  as 
shall  be.  determined  by  SBA.  Interest 
shall  be  at  the  rate  of  five  percent  per 
annum  and  maturities  shall  not  exceed 
tw^ty  years.  The  debentures  may  be 
prepaid  at  any  time  without  penalty, 
subject,  however,  to  the  requirements  of 
8  107.1001.  Amortization  of  the  deben¬ 
tures  Shan  commence  no  later  than  the 
beginning  of  the  second  half  of  their 
term. 

Interpretations.  Repayment  of  subordi¬ 
nated  debentures  must  not  reduce  capi¬ 
tal  below  minimum.  See  i  107.1001. 

Retained  earnings  may  qualify  as  capital 
for  purposes  of  borrowing  from  SBA.  See 
f  107.1007. 

Section  303  (of  the  Act)  funds  may  tem¬ 
porarily  exceed  maximum  in  event  of  merger 
between  SBICs.  See  f  107.1008. 

Section  802  (of  the  Act)  funds  may  be 
used  to  retire  indebtedness  to  SBA  under 
section  303  (of  the  Act) .  See  i  107d012. 

§  107.302  Licensee's  stock. 

(a)  Consideration.  A  Licensee  may 
issue  any  of  its  securities  for  (1)  cash, 
(2)  direct  obligations  of,  or  obligations 
guaranteed  as  to  principal  and  interest 
by,  the  United  States,  (3)  securities  of 
which  it  is  the  issuer,  in  connection  with 
a  reclassification  approved  by  SBA,  (4) 
services  previously  rendered  to  the 
Licensee,  (5)  physical  assets  to  be  cur¬ 
rently  employed  in  the  operation  of  the 
Licensee,  (6)  as  a  dividend,  and  (7)  in 
connection  with  a  statutory  or  other 
tirpe  of  merger  or  consolidation  with 
another  Licensee  or  non-Licensee  com¬ 
pany  approved  by  SBA  pursuant  to 
8  107.702(c) :  Provided,  however.  That 
any  shares  of  stock  issued  as  part  of  the 
initial  minimum  capital  required  by 
8  107.202(c)  may  be  Issued  on^  in  con¬ 
sideration  of  the  simultaneous  payment 
of  cash  or  upon  the  simultaneous  trans¬ 
fer  to  the  Licensee  of  securities  permitted 
by  8  107.202(c).  A  Licensee  may  issue 
its  stock  for  Equity  Securities  of  a  small 
business  concern  pursuant  to  the  pro¬ 
visions  of  section  304(c)  of  the  Act. 

(b)  Options.  Options  upon  the  stock 
of  a  Licensee  may  be  granted  to  an  in¬ 
dividual  only  upon  approval  of  at  least 
a  majority  of  such  Licensee’s  stock¬ 
holders  and  only  in  lieu  of  salary  or  in 
payment  for  services  actually  rendered 
such  Licensee,  and  (mly  if : 

(1)  At  the  time  such  option  is  granted 
the  option  price  is  at  lesist  85  percent  of 
the  fair  market  value  at  such  time  of  the 
stock  subject  to  the  option; 

(2)  Siuh  option  by  its  terms  is  not 
transferable  by  such  individual  other¬ 
wise  than  by  will  or  the  laws  of  descent 
and  distribution,  and  is  exercisable,  dur¬ 
ing  his  lifetime,  only  by  him; 

(3)  (i)  Such  individual,  at  the  time 
the  option  is  granted,  does  not  own  stock 
possessing  more  than  10  percent  of  the 
total  ccxnbined  voting  power  of  all 
classes  of  stock  of  such  Licensee.  This 
subparagraph  shall  not  apply  if  at  the 
time  such  option  is  grants  the  option 
price  is  at  least  110  percent  of  the  fair 
market  value  of  the  stock  subject  to 
the  option  and  such  option  by  its  terms 


is  not  exercisable  after  the  expiration 
of  five  years  from  the  date  such  option 
is  granted. 

(ii)  For  purposes  of  this  sub- 
paragraph: 

(a)  Such  individual  shall  be  con¬ 
sidered  as  owning  the  stock  owned,  di¬ 
rectly  or  indirectly,  by  or  for  his  brothers 
and  sisters  (whether  by  the  whole  or 
half  blood) ,  spouse,  ancestors,  and  lineal 
descendants;  and 

(b)  Stock  owned,  directly  or  in¬ 
directly,  by  or  for  a  corporation,  partner¬ 
ship,  estate,  or  trust,  shall  be  considered 
as  being  owned  proportionately  by  or  for 
its  shareholders,  partners,  or  benefici¬ 
aries;  and 

(c)  Such  option  by  its  terms  is  not 
exercisable  after  the  expiration  of  ten 
years  .  from  the  date  such  option  is 
granted. 

§  107.303  Capkal  impairment. 

(a)  Prohibition.  Each  Licensee  shall 
maintain  at  all  times  an  unimpaired 
capital. 

(b)  Definition.  An  impairment  shall 
be  deemM  to  exist  when  the  retained 
earnings  deficit  exceeds  fifty  percent 
(50%)  of  the  cmnbined  fully  paid  capi¬ 
tal  stock  issued  and  outstanding  and 
paid-in  surplus.  For  the  purpose  of 
this  determination,  subordinated  deben¬ 
tures  issued  to  SBA  pursuant  to  section 
302(a)  of  the  Act  will  not  be  considered 
a  part  at  capital  and  surplus. 

BORROWUrC  BY  SBIC 

§  107.401  limiu  on  licensee  borrowing. 

(a)  Debt  limit.  Without  the  prior 
consent  of  SBA,  the  ratio  of  the  total 
amount  of  outstanding  indebtedness  of 
a  Licensee  to  the  paid-in  capital  and 
paid-in  surplus  (including  the  unpaid 
balance  due  SBA  under  any  debentures 
acquired  imder  section  302(a)  of  the 
Act)  of  such  Licensee  shall  not  exceed 
four  to  one. 

(b)  Borrowing  plans.  The  Proposal 
shall  set  forth  in  detail  the  policy,  plans, 
and  an  other  information  with  respect  to 
prospective  borrowings,  if  any.  to  be 
made  by  a  Proposed  Operator  as  a 
Licensee  frmu  any  source  other  than 
SBA. 

§  107.402  Operating  loans. 

(a)  Maximum  amount.  To  the  ex¬ 
tent  that  a  Ucensee  is  unable  to  borrow 
or  otherwise  secure  operating  funds 
from  private  sources,  on  reasonable 
terms,  SBA  may  lend  or  agree  to  lend  to 
such  licensee  funds  for  such  purpose  up 
to  a  total  amoimt  outstanding  at  any  one 
time  not  in  excess  of  fifty  percent  of  the 
paid-in  capital  and  paid-in  surplus  of 
such  Licensee,  including  as  a  part  of 
such  capital  and  surplus  any  outstand¬ 
ing  balance  due  SBA  under  subordinated 
debentures  purchased  by  SBA  under  the 
provisions  of  section  302(a)  of  the  Act, 
or  $4,000,000,  whichever  is  less. 

(b)  Availability  of  private  funds. 
The  fimds  s^plied  for  shall  be  deemed 
to  be  available  from  private  sources  on 
reasonable  terms,  unless  It  is  satisfac¬ 
torily  demonstirated  that:  Proof  of  re¬ 
fusal  of  the  required  funds  has  been  ob¬ 
tained  from: 
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(1)  The  Licensee’s  bank  of  account,  or 

(2)  If  the  amount  of  the  loan  applied 
for  is  in  excess  of  the  legal  lending  limit 
of  the  Licensee’s  bank  or  in  excess  of 
the  amount  that  the  bank  normally 
lends  to  any  one  borrower,  then  a  refusal 
from  a  correspondent  bank  or  from  any 
other  lending  institution  whose  lending 
capacity  is  adequate  to  cover  the  loan 
applied  for,  or 

(3)  Not  less  than  two  banks  in  cities 
where  the  population  exceeds  200,000. 

Proof  of  refusal  must  contain  the  date, 
amount,  and  terms  requested,  and  the 
treasons  for  not  granting  the  desired 
credit. 

(c)  Terms.  Such  loans  may  be  pre¬ 
paid  at  any  time  without  penalty.  In¬ 
terest  upon  such  loans  shall  be  at  the 
rate  of  5  percent  per  annum  and  the  ma¬ 
turity  thereof  shall  be  for  a  term  of  6 
years:  Provided,  however.  That  (1)  SB  A 
in  its  discretion  may  renew  such  loans 
for  an  additional  period  of  4  years  and 
(2)  in  such  event,  the  unpaid  principal 
balance  shall  be  repaid  at  a  rate  of  33  Vs 
percent  per  annum  during  each  of  the 
last  three  years  of  the  extended  term, 
l.e.,  during  the  eighth,  ninth,  and  tenth 
years,  respectively.  Any  such  loan  or 
loans  made  pursuant  to  this  section  shall 
contain  such  further  terms  and  condi¬ 
tions  as  shall  be  determined  by  SBA. 

(d)  Disbursement.  Disbursement  of 
loans  under  section  303  of  the  Act  will 
be  subject  to  the  execution  and  delivery 
of  the  certificate  required  by  §  107.709. 

Interpretations.  Retained  earnings  may 
qualify  as  capital  for  purposes  of  borrowing 
from  SBA.  See  S  107.1007. 

Section  302  funds  may  be  used  to  retire 
indebtedness  to  SBA  under  section  303.  See 
§  107.1012. 

§  107.403  SBA  sale  of  loans  of  licensee. 

SBA  may,  in  its  discretion  and  upon 
such  terms  and  conditions  and  for  such 
consideration  as  shall  be  deemed  to  be 
reasonable,  sell,  assign,  transfer,  or  oth¬ 
erwise  dispose  of  any  debenture,  note,  or 
other  evidence  of  debt  or  security  held  in 
connection  with  any  loan  made  under 
sections  302(a)  and  303(b)  of  the  Act 
and  may  accept  reassignment,  retransfer, 
and  delivery  thereof  from  any  such  pur¬ 
chaser,  assignee,  or  transferee  as  may 
be  agreed  upon  between  SBA  and  such 
purchaser,  assignee,  or  transferee. 

Equity  Capital 
§  107.501  Equity  capital. 

(a)  Licensee  as  source  of  equity  cap¬ 
ital.  Each  Licensee  shall  constitute  a 
source  of  Equity  Capital  for  incorporated 
small  business  concerns;  which  capital 
shall  be  supplied  in  a  manner  and  under 
terms  consistent  with  regulations  of  the 
Administration. 

(b)  Definition.  “Equity  Capital” 
means  funds  received  by  an  incorporated 
small  business  concern  from  a  Licensee 
as  the  consideration  for  the  issuance  of 
Equity  Securities  by  such  concern  to  such 
Licensee. 

Interpretation.  SBA  cannot  participate 
with  an  SBIC  in  financing  a  small  business 
concern.  See  i  107.1002. 


§  107.502  Equity  securities. 

(a)  Definition.  “Equity  Securities” 
means: 

(1)  Certificates  of  stock  of  any  class; 
Provided,  however.  That  whenever  any 
such  stock  contains  a  right  to  convert  to 
another  class  of  stock  or  contains  rights 
or  privileges  therein  in  the  nature  of 
stock  warrants  or  options,  no  further 
stock  purchase  warrants,  options  or  con¬ 
version  rights  shall  be  issued  in  connec¬ 
tion  therewith;  and 

( 2 )  Instruments  which  evidence  a  debt 
and  which  provide  a  right  or  privilege  to 
convert  all  or  any  portion  of  the  debt 
instruments  into  stock  of  the  small  busi¬ 
ness  concern,  or  provide  nondetachable 
or  detachable  stock  purchase  warrants  or 
options,  or  provide  both  a  right  or  privi¬ 
lege  to  convert  all  or  any  part  of  the  debt 
instruments  into  stock  and  also  detach¬ 
able  stock  purchase  v/arrants  or  options: 
Provided,  however.  That  no  further  stock 
purchase  warrants,  options  or  conversion 
rights  shall  be  issu^  in  connection  there¬ 
with. 

(b)  Collateral.  Equity  Securities 
which  evidence  a  debt  may  be  secured  by 
collateral. 

§  107.503  Maturity  of  equity  securities. 

(a)  Minimum  maturity.  A  Licensee 
shall  not  purchase  or  acquire  any  type  of 
Equity  Securities  if' the  purpose  of  such 
purchase  or  acquisition  is  to  furnish  the 
small  business  concern  with  financing  for 
a  period  of  less  than  five  years’  duration. 
Equity  Securities  shall  not  require  repay¬ 
ments  during  the  first  five  years  at  a  rate 
exceeding  an  average  of  twenty  percent 
of  principal  per  annum. 

(b)  Call  rights:  due  dates.  Equity  Se¬ 
curities  which  evidence  a  debt  shall  have 
stated  maturities  of  not  less  than  five 
years  and  must  be  callable  but  on  such 
terms  as  may  be  n^otiated  at  the  time 
of  issuance  of  such  Equity  Securities,  in 
whole  or  in  part,  by  the  issuer:  Provided, 
That  any  right  to  convert  the  debt  may 
be  exercised  prior  to  the  effective  date  of 
such  call.  Such  securities  shall  be  ac¬ 
quired  by  a  Licensee  simultaneously  with 
the  disbursement  of  Equity  Capital  and 
shall  evidence  the  total  principal  amoimt, 
and  the  interest  rate,  required  to  be  paid 
by  the  small  business  concern  in  consid¬ 
eration  for  the  amount  of  Equity  Capital 
disbursed.  Equity  S^urities  which  evi¬ 
dence  a  debt  may  coihprise  an  instrument 
or  instruments  in  such  form  and  sub¬ 
stance  as  may  be  negotiated  between  the 
Licensee  and  said  concern  consistent 
with  the  Act  and  regulations  thereunder, 
provided  that  the  maturity  or  maturities 
set  forth  in  such  instrument  or  instru- 
.  ments  shall  not  require  repayment  of  the 
total  principal  amount  evidenced  by  such 
instrument  or  instruments  during  the 
first  five  years  at  a  rate  in  excess  of  an 
average  of  twenty  percent  of  the  total 
principal  thereof  per  annum.  Whenever 
more  than  one  instrument  is  employed, 
each  instrument  shall  state  on  the  face 
thereof  the  maturity  date  of  the  particu¬ 
lar  instrument  and  make  reference  to  the 
maturity  date(s)  of  the  other  instru- 
ment(s)  involved  in  the  disbursement. 

(c)  Short  term  financing.  Equity  Se¬ 
curities  with  maturities  of  less  than  five 


years  may  be  purchsised  or  acquired  by  a 
Licensee  when  necessary  to  protect  the 
interests  of  the  Licensee  in  previously 
issued  long-term  Equity  Securities  pro¬ 
vided  that  similar  conditions  and  privi¬ 
leges  covering  the  long-term  ^uity 
Securities  shall  otherwise  apply  thereto. 
Equity  Securities  with  maturities  of  less 
than  five  years’  duration  will  not  be  con¬ 
strued  “to  protect  the  interests  of  the 
Licensee  in  previously  issued  Equity  Se¬ 
curities”  if  the  purpose  of  such  short¬ 
term  Equity  Securities  is  to  take  care  of 
normal  short-term  requirements  of  the 
small  business  concern. 

Interpretation.  For  further  definition  of 
maximum  rate  of  amortization  see  $  107.1013. 

§  107.504  Redemption  provisions. 

Any  redemption  provisions  of  certifi¬ 
cates  of  stock  shall  be  on  such  terms  as 
may  be  negotiated  at  the  time  of  issu¬ 
ance  thereof,  provided  the  redemption 
provisions  are  exercisable,  in  whole  or  in 
part,  upon  three  months’  notice,  and  pro¬ 
vided  further  that  any  such  stock  which 
contains  conversion  rights  may  be  con¬ 
verted  prior  to  the  effective  date  of  such 
redemption. 

§  107.505  Conversions  and  exercise  of 
options. 

(a)  Conversion  prices.  Equity  Securi¬ 
ties  which  are  converted  into  stock  shall 
be  converted  at  a  price  or  series  of  prices 
per  share  not  less  than  the  sound  Ixx^ 
value  of  such  stock  as  determined  at  the 
time  of  the  issuance  of  said  securities: 
Provided,  however.  That  the  total  pur¬ 
chase  price  of  such  stock  which  may  be 
purchased  at  said  price  or  series  of  prices 
per  share  shall  not  exceed  the  amount 
of  Equity  Capital  provided  by  said 
securities  plus  the  accrual  of  earned  in¬ 
terest  and  charges  on  said  Equity  Capital 
to  the  date  of  conversion  of  said  securi¬ 
ties.  “Sound  book  value,”  for  the 
purposes  hereof,  shall  be  determined 
through  consideration  of  all  pertinent 
factors  including  the  actual  value  of  the 
assets  of  the  small  business  concern  and 
the  relationship  of  the  earnings  of  such 
concern  to  its  invested  capital. 

(b)  Expiration  of  options.  Stock  pur¬ 
chase  warrants  or  options  Issued  in  con¬ 
nection  with  Equity  Securities  shall 
expire  not  later  than  two  years  after  the 
stated  maturity  date  of  such  Equity 
Securities  but  in  no  event  more  than  ten 
years  from  the  date  of  the  issuance  of 
such  Equity  Securities. 

(c)  Prices  under  options.  The  pur¬ 
chase  price  per  share  of  shares  available 
under  warrants  or  options  acquired  in 
connection  with  the  purchase  of  Equity 
Securities  shall  be  at  no  less  than  the 
sound  book  value  of  such  shares,  as  de¬ 
fined  herein,  at  the  time  the  warrant  or 
option  is  issued,  and  the  total  cost  of 
such  shares  shall  not  exceed  the  total 
amount  of  Equity  Capital  provided  by 
the  Licensee  at  the  same  time  as  the 
warrant  or  option  was  issued,  except  as 
the  warrant  or  option  may  provide  for 
successive  increases  in  the  price  per 
share  of  optioned  shares. 

(d)  Stock  prices.  The  purchase  price 
per  share  of  shares  available  under  cer¬ 
tificates  of  stock  acquired  as  Equity 
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Seeurlties  tfudl  be  st  no  lees  then  the 
■ound  book  Tahie  of  such  dieres.  es  de¬ 
fined  herein,  et  the  time  the  certifieetee 
of  stodc  axe  inaed. 

§  107.S06  Small  badnem  cooeen’s  ia- 
debtedneM. 

(e)  Refinancing  of  indebtedness. 
Wherever  Equity  Secmritiee  involve  debt, 
any  Lioenaee  may  require  amell  business 
concerns  to  refinance  any  or  all  of  its 
outstanding  inddotedness  so  that  the 
licensee  is  the  only  holder  of  any  in¬ 
debtedness  oi  such  cmicem. 

(b)  First  refusal  on  new  indebtedness. 
Wherever  Equity  Securities  involve  debt, 
any  Licensee  may  require  a  small  busi¬ 
ness  concern  to  agree  not  to  incur  any 
additional  indddtedness  without  first 
securing  tiie  approval  of  the  Licensee  and 
giving  the  Licensee  the  first  opportunity 
to  finance  such  additional  indebtedness; 
Provided,  however.  That  the  Licensee 
shall  allow  iqipropriate  exertions  for 
open  account  or  other  short-term  credit. 

§  107,507  Small  basineM  conc«n*a  pnr- 
duise  of  licensee*#  sUxdu 

Whenever  a  Licensee  purchases  or  ac¬ 
quires  Equity  Sectirities  of  a  small  busi¬ 
ness  concern,  such  concern  shall  have 
the  right,  exercisable  in  whole  or  in  such 
part  as  such  concern  may  elect,  at  the 
time  of  the  issuance  of  such  Equity 
Securities,  to  become  a  stockholder- 
proprietor  by  investing  in  the  capital 
sto^  of  the  Licensee  in  an  amount  not 
more  than  five  per  centum  of  the  Equity 
Securities  purchased  or  acquired  by  the 
licensee.  The  price  of  such  stock  sold 
by  the  Licensee  to  the  small  business 
concern  under  this  section  shall  not  be 
more  than  the  higher  of  (a)  the  book 
value  determined  in  conformity  with 
genmally  accepted  accounting  prin¬ 
ciples.  or  (b)  the  fair  market  value. 
Factors  which  may  be  taken  into  con¬ 
sideration  in  determining  fair  market 
value  may  include,  among  others,  market 
quotati(Mis,  recent  public  or  private  sales, 
and  the  liquidating  value,  earnings,  and 
di^dmd  reemd  of  the  Licensee’s  stock. 

§  107.508  Cost  of  money. 

The  maximum  aimual  cost  to  the  is¬ 
suer  of  Equity  Securities  evidencing  a 
debt  charged  by  any  Licensee  for  aver¬ 
age  outstanding  tmpaid  net  fimds 
advanced  shall  not  exceed  the  lesser  of 
(a)  such  maximum  annual  cost  to  issuer 
as  may  be  prescribed  by  applicable  State 
or  local  law,  or  (b)  such  maximxnn  an¬ 
nual  cost  to  Issuer  as  may  be  specified 
in  the  Licensee’s  Proposal  and  License 
Application.  Cost  to  Issuer  includes  all 
int^est  and  discount,  as  well  as  all  fees, 
commissions,  charges,  etc.,  against  the 
issuer  by  the  Licensee  at  the  time  the 
Equity  Securities  evidencing  a  debt  are 
purchased  and  such  fees,  charges,  etc., 
shall  be  treated  as  additional  discount 
for  this  purpose. 

§  187.510  Control  of  small  bnsiness  con* 

(a)  Oeneral.  The  Act  contemplates 
that  Licensee  shall  finance  small  busi¬ 
ness  concerns  through  equity  invest¬ 
ments  and  long-term  loans.  It  does  not 
contemplate  that  licensees  shall  oper¬ 
ate  bu^ness  enterprises  or  function  as 


holding  compantfs  exercising  control 
over  such  enterprises.  Accordingly,  a 
Licensee  may  not  acquire  equity  securi¬ 
ties  of  a  small  business  concern  primarily 
for  the  purpose  of  exercising  indefinite 
control  over  it  nor  may  indefinite  control 
be  exercised  by  one  or  more  Licensees 
through  management  agreements,  vot¬ 
ing  trusts,  majority  representation  on 
the  board  of  directors,  or  otherwise. 

(b)  Presumption  of  control.  A  li¬ 
censee  will  be  deemed  to  control  a  gmaii 
business  cmicem  when  it  owns,  holds, 
or  controls,  directly  or  indirectly,  voting 
securities  equivalent  to  (1)  more  than 
50  percent  of  the  outstanding  voting  se¬ 
curities,  if  the  voting  securities  of  the 
small  business  are  held  by  less  than  50 
shareholders,  or  (2)  more  than  25  per¬ 
cent  of  thq  outstanding  voting  securities, 
if  the  voting  securities  of  the  small 
business  concern  are  held  by  50  or  more 
shareholders.  This  presumption  may  be 
rebutted  by  the  sulnnission  of  appro¬ 
priate  evidence  satisfactory  to  SBA. 

(c)  Control  by  two  or  more  Licensees. 
Where  a  small  business  concern  has 
been  financed  by  two  or  more  Licensees, 
the  aggregate  amount  of  its  voting  se¬ 
curities  which  have  been  acquired  and 
are  held  or  controlled,  directly  or  in¬ 
directly,  by  such  Licensees  acting  in  con¬ 
cert  or  as  co-participants  pursuant  to 
an  agreement  shall  c<»istitute  the  basis 
for  determining  whether  control  exists 
pursuant  to  paragraph  (b)  of  this 
section. 

(d)  Temporary  control  permitted.  A 
licensee  may  acquire  temporary  con¬ 
trol  over  a  small  business  concern  from 
which  it  has  acquired  equity  securities 
or  to  which  it  has  made  long-term  loans 
only  where  (1)  Uie  financing  is  neces¬ 
sary  to  rehabilitate  such  concern  which 
is  threatened  with  insolvency  or  closure 
due  to  financial  difficulty;  or  (2)  the 
financing  is  provided  to  a  small  business 
concern  which  has  been  in  existence  for 
less  than  two  years  or  to  an  established 
small  business  which  has  made  sub- 
tantial  changes  in  its  type  of  operations 
or  products  during  the  preceding  two 
years,  and  the  fimds  furnished  by  t^ 
Licensee  constitute  the  major  source  of 
capital  of  the  small  business  concern; 
or  (3)  assumption  of  control  is  reason¬ 
ably  necessary  for  the  protection  of 
Licensee’s  investment;  or  (4)  SBA’s 
prior  approval  has  been  obtained  in  ex¬ 
ceptional  circumstances  warranting 
sp^al  treatment  consonant  with  the 
purposes  of  the  Act. 

(e)  Plan  to  divest  control.  Where 
control  of  a  small  business  concern  is 
assumed  by  a  Licensee  in  accordance 
with  paragraph  (d),  the  Licensee  must 
negotiate  and  enter  into  a  plan  provid¬ 
ing  for  ultimate  relinquishment  of  such 
control  within  a  reasonable  period  of 
time.  ’The  plan  may  (1)  provide  that 
other  existing  stockholders  of  the 
business  concern  shall  have  the  right, 
through  warrants,  options  or  otherwise, 
to  reacquire  control  from  the 

or  the  right  of  first  refusal  to  purchase 
controlling  securiUes  fnmi  it  on  terms 
and  conditions  negothited  at  the 
of  the  original  financing;  or  (2)  incor¬ 
porate  such  ottier  appropriate  ocmtrac- 
tual  arrangements  assuring  divestiture 


of  control  as  may  be  negotiated,  at  or 
prior  to  assomption  of  actual  control, 
upon  a  mutually  satisfactory  basis  be- 
twetti  the  Licensee  and  <^2ier  parties  in 
interest;  Provided,  however.  That  such 
plan  (i)  shall  not  advmeely  affect  or  in¬ 
terfere  with  enforcement  by  the  Licensee 
of  its  legal  rights  against  a  small  busi¬ 
ness  concern  which  has  defaulted  on 
its  indebtedness  or  other  obligations  to 
the  Licensee,  and  (ii)  no  longer 

continue  in  effect  as  a  binding  obligation 
on  the  part  of  the  Licensee  in  the  event 
of  such  enforcement  actioiL  If  the  Li¬ 
censee  acquires  control  of  the  small 
business  concern  as  the  result  of  the 
enforcement  action  taken,  the  Licensee 
must  nevertheless  relinquish  control 
within  a  reasonable  period  of  time.  The 
Licensee  shall  be  free  to  negotiate  with 
any  appropriate  person  or  entity  in  con¬ 
nection  with  accomplishment  such  relin¬ 
quishment  of  control. 

Long-Term  Loans 
§  107.601  Long-term  loans. 

Each  Licensee  shall  constitute  also  a 
source  of  funds  fm:  long-term  loans  for 
the  sound  financing  of  the  operations, 
expansion  and  modernization  of  small 
business  concerns.  Such  loans  shall  not 
provide  any  right  in  a  Licensee  to  acquire 
any  stock  or  other  proprietary  interest 
in  the  borrower,  except  through  the  me¬ 
dium  of  collateral  security. 

Interpretation.  SBA  cannot  participate 
with  an  8BIC  In  financing  a  small  business 
concern.  See  f  107.1002. 

§  107.602  Maturity  of  long-term  loans. 

(a)  Minimum  maturity.  A  Licensee 
shall  not  make  any  such  loans  if  the 
purpose  of  such  loan  is  to  furnish  the 
small  business  concern  with  financing  for 
a  period  of  less  than  five  years’  duration. 

(b)  Due  dates.  An^  such  loan  shall 
have  a  stated  maturity  of  not  less  than 
five  years  mid  all  or  any  part  of  any  such 
loan  may  be  anticipated  by  the  borrower 
on  any  interest  pairment  date  upon  such 
terms  as  may  be  negotiated  at  the  time 
of  disbursement  of  the  loan.  The  in¬ 
strument  of  Instruments  evidencing  any 
such  loan  shall  be  acquired  by  a  Licensee 
simultaneously  with  the  disbursement  of 
the  loan  funds  and  shall  evidence  the 
total  principal  amount,  and  the  interest 
rate,  required  to  be  paid  by  the  small 
business  concern,  in  consideration  for 
the  amount  of  loan  funds  disbursed. 
Ax^  such  loan  may  be  evidenced  by  an 
instrument  or  instruments  in  such  form 
and  substance  as  may  be  n^otiated  be¬ 
tween  the  Licensee  and  said  concern  con¬ 
sistent  with  the  Act  and  regulations 
thereimder:  Provided,  That  the  maturity 
or  maturities  set  forth  in  such  instrument 
or  instruments  shall  not  require  repay¬ 
ment  of  the  total  principal  amount  evi¬ 
denced  by  such  instrument  or  instru¬ 
ments  during  the  first  five  years  at  a  rate 
in  excess  of  an  average  of  twenty  percent 
of  the  total  priclpal  thereof  per  annum. 
Whenever  more  than  one  instrument  is 
employed,  each  instrument  shall  state 
on  the  face  thereof  the  maturity  date  of 
the  particular  instnnnent  and  make  ref¬ 
erence  to  the  maturity  dateCs)  of  the 
other  instrumentfs)  involved  in  the 
disbursement. 
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(c)  Short-term  financing.  Loans  with 
maturities  of  less  than  five  years  may  be 
made  by  a  Licensee  to  a  borrower  when 
necessary  to  protect  the  interests  of  the 
Licensee  in  previously  issued  long-term 
loans  or  Equity  Securities.  Loans  with 
maturities  of  less  than  five  years’  dura¬ 
tion  will  not  be  construed  “to  protect  the 
interests  of  the  Licensee”  if  the  purpose 
of  such  short-term  loan  is  to  take  care 
of  normal  short-term  requirements  of 
the  small  business  concern. 

(d)  Maximum  maturity.  Any  such 
loan  shall  have  a  maturity  of  not  exceed¬ 
ing  twenty  years;  and  such  loans  shall 
be  of  such  soimd  value,  or  so  secured, 
as  reasonably  to  assure  repasrment.  The 
Licensee  may  extend  the  maturity  of  or 
renew  any  such  loan  for  additional  pe¬ 
riods,  not  exceeding  ten  years,  if  the 
Licensee  finds  that  such  extension  or 
renewal  will  aid  in  the  orderly  liquida¬ 
tion  of  such  loan. 

Interpretations.  An  SBIC  may  not  follow 
up  purchase  of  Equity  Securities  from  real 
estate  developer  with  a  construction  loan  of 
less  than  five  years*  maturity.  See  i  107.1004. 

Fat  further  definition  of  maximum  rate  of 
amortization,  see  §  107.1013. 

When  a  small  business  concern  Is  in  de¬ 
fault,  and  Is  merging  with  another  concern 
to  avoid  bankruptcy,  a  short-term  loan  to 
the  survivor  may  be  Justified  to  protect  an 
SBIC’s  Investment.  See  i  107.1014. 

§  107.603  Cost  of  money  under  long¬ 
term  loans. 

The  maximum  annual  cost  to  the  bor¬ 
rower  charged  by  any  Licensee  for  aver¬ 
age  outstanding  uiWid  net  funds  ad¬ 
vanced  shall  not  exceed  the  lesser  of  (a) 
such  maximum  annual  cost  to  borrower 
as  may  be  prescribed  by  applicable  State 
or  local  law.  or  (b)  such  maximum  an¬ 
nual  cost  to  borrower  as  may  be  specified 
in  the  Licensee’s  Proposal  and  License 
Application.  Cost  to  borrower  includes 
all  interest  and  discount,  as  well  as  all 
fees,  commissions,  charges,  etc.,  against 
the  borrower  by  the  Licensee  at  the  time 
the  loan  is  granted,  and  such  fees, 
charges,  etc.,  shall  be  treated  as  addi¬ 
tional  discount  for  this  purpose. 

§  107.604  Other  terms. 

All  loans  shall  be  based  upon  negoti¬ 
ations  between  Licensees  and  small 
business  concerns. 

§  107.650  Commitments. 

(a)  General.  A  Licensee  is  author¬ 
ized  to  enter  into  a  loan  commitment  or 
a  commitment  to  furnish  equity  financ¬ 
ing  to  a  small  business  concern.  A  rea¬ 
sonable  commitment  fee  may  be  charged. 

(b)  Repayment  period  as  to  funds  ad¬ 
vanced  pursuant  to  five-year  commit¬ 
ment.  (1)  Where  a  Licensee  enters 
into  a  5-year  commitment  to  finance  an 
eligible  small  business  concern  up  to  a 
stipulated  maximum  amount,  disburse¬ 
ment  of  the  whole  or  any  part  thereof 
to  be  made  on  the  request  of  such  con¬ 
cern  in  accordance  with  the  conditions 
of  the  commitment,  it  shall  be  lawful 
Notwithstanding  the  maturity  pro¬ 
visions  of  §S  107.503  and  107.602)  to  pro¬ 
vide  for  repayment  as  follows:  (1)  Any 
funds  advanced  during  the  first  two 
mrs  may  have  a  common  maturity 
date  coinciding  with  the  termination 
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date  of  the  commitment;  and  (ii)  any 
funds  subsequently  advanced  during  the 
commitment  period  may  be  for  a  period 
of  three  years  from  respective  dates  of 
disbursement. 

(2)  Repayment  of  each  advance  made 
shall  not  be  required  at  an  annual  aver¬ 
age  rate  in  excess  of  the  principal 
amount  thereof  divided  by  the  number 
of  years  of  the  applicable  repayment 
period. 

(c)  Stock  options  and  warrants. 
Where  a  Licensee  enters  into  a  commit¬ 
ment  to  provide  financing  to  a  small 
business  concern,  and  the  financing 
agreement  calls  for  the  issuance  of  stock 
options  or  warrants,  it  shall  be  lawful 
for  the  Licensee  to  acquire  such  stock 
options  or  warrants  on  or  after  the  date 
of  the  commitment:  (1)  up  to  the  full 
amount  of  any  funds  disbursed  and  (2) 
up  to  25  percent  of  the  imdisbursed  por¬ 
tion  of  any  commitment  obligation. 
Such  25  percent  amount  shall,  for  the 
purposes  of  S  107.505(c) ,  be  deemed  to 
constitute  equity  capital  provided  by 
the  Licensee. 

General  Provisions 
§  107.701  Lawful  <^»erati<m8. 

(a)  Amendments  to  Act  and  regula¬ 
tions.  A  Licensee  shall  be  subject  to 
all  existing  and  future  provisions  of  the 
Act  and  regulations  issued  thereunder. 

(b)  Other  laws.  Each  Licensee  shall 
comply  with  all  ai^licable  State  or 
Federal  law  affecting  its  operation,  in¬ 
cluding,  but  not  limited  to,  any  and  all 
State  or  Federal  law  requiring  Licensee 
to  fiumish  its  investors  and  shareholders 
with  financial  reports  containing  full 
and  complete  disclosure  of  all  matters 
significant  to  their  Interest. 

(c)  No  Government  liability.  Noth¬ 
ing  in  the  Act  or  in  any  regulations 
issued  thereunder  or  in  any  other  pro¬ 
vision  of  law  shall  be  deemed  to  impose 
any  obligation  or  liability  on  the  United 
States  Government  or  any  agency  there¬ 
of,  Including  SBA,  with  respect  to  any 
obligations  entered  into,  or  stocks  issued, 
or  commitments  made,  by  any  Licensee, 
or  with  respect  to  any  other  matter 
involving  a  Licensee. 

(d)  No  Government  sponsorship.  No 
Licensee,  in  issuing  or  selling  any  se¬ 
curity  shall  represent  or  imply  in  any 
manner  whatsoever  that  such  security 
has  been  guaranteed,  sponsored,  recom¬ 
mended,  or  approved  by  the  United 
States,  or  any  agency  or  officer  thereof, 
and  a  statement  to  such  effect  shall  be 
included  in  any  solicitations  to  investors. 

(e)  Operations  under  Act.  A  Li¬ 
censee  shall  engage  in  and  conduct  only 
the  activities  set  forth  in  and  contem¬ 
plated  under  the  Act  and  shall  not 
engage  in  or  conduct  any  other  activities. 

(f)  Charter  authority.  A  Licensee 
shall  not  amend  its  franchise  authority 
to  permit  the  conduct  of  any  activities 
other  than  as  recited  above. 

§  107.702  Activities  of  licensee. 

(a)  Size  status  declaration.  No  fi¬ 
nancing  or  consulting  or  advisory  serv¬ 
ices  may  be  provided  by  a  Licensee  to  a 
business  concern  unless  the  Licensee  and 
such  concern  have  executed  SBA  Form 
480,  Size  Status  Declaration,  and,  based 


uiMn  the  information  contained  therein 
and  otherwise,  the  Licensee  has  deter¬ 
mined  that  the  business  concern  Is  a 
small  business  within  the  meaning  of 
the  definition  of  “small  business  con¬ 
cern”  set  forth  in  §  107.12,  or  at  the 
request  of  the  Licensee  or  the  concern, 
SBA  has  determined  that  the  subject 
business  concern  is  a  small  business  con¬ 
cern  within  the  meaning  of  S  107.12.  In 
^e  event  financing  or  services  are  ap¬ 
proved  by  a  Licensee  for  a  small  business 
concern,  the  Licensee  shall  retain  the 
completed  SBA  Form  480,  as  a  perma¬ 
nent  part  of  the  concern’s  record  with 
the  Licensee. 

(b)  Purchase  of  securities  from  other 
Licensee.  A  Licensee  may  exchange 
with  or  purchase  for  cash  from  another 
Licensee,  without  recourse  against  the 
seller  (except  for  such  liability  as  may 
result  from  the  falsity  of  representations 
or  warranties  as  to  matters  of  fact), 
portfolio  securities  (or  any  interest 
therein)  acquired  from  smsdl  business 
concerns,  by  such  Licensee  or  any  other 
Licensee:  Provided,  however.  That  a 
Licensee  shall  not  have  Invested  at  any 
one  time  more  than  one-third  of  Its 
total  assets  in  such  securities  of  small 
business  concerns  through  such  ex¬ 
changes  or  purchases. 

(c)  Mergers.  Subject  to  the  prior  ap¬ 
proval  of  SBA,  a  Licensee  may  partici¬ 
pate  as  a  party  to  a  statutory  or  other 
type  of  merger  or  consolidation  with 
another  Licensee  or  non-lic^isee  com¬ 
pany  where  the  resultant  company  will 
qualify  as  a  Licensee.  The  proposed 
merger  or  consolidation  must  be  ap¬ 
proved  by  a  two-thirds  majority  vote  of 
the  stockholders  of  each  company.  SBA 
will  give  consideration  to  such  a  trans¬ 
action  if  the  attendant  circumstances 
indicate  that  it  will  augment  funds  avail¬ 
able  to  or  will  otherwise  benefit  the 
SBIC  program.  Applications  for  ap¬ 
proval  of  the  plan  of  merger  or  consoli¬ 
dation  will  be  subject  to  such  terms  and 
conditions  as  SBA,  in  its  discretion,  may 
impose  to  assure,  among  other  things, 
that  (1)  the  plan  is  fair,  equitable  and 
fetisible;  (2)  adequate  provision  is  made 
with  regard  to  the  rights  of  dissenting 
stockholders;  and  (3)  the  management 
and  investment  plans  of  the  resultant 
Licensee  company  are  in  conformity 
with  applicable  provisions  of  the  Act  and 
regulations  and  its  portfolio  securities 
are  in  conformity  therewith  or  can  be 
conformed  within  a  reasonable  period 
of  time. 

§  107.703  Common  management;  in¬ 
vestment  advisory  service. 

(a)  Common  control.  Without  the 
prior  written  consent  of  SBA,  a  Licensee 
shall  not  have  an  officer  or  a  director 
who  at  the  same  time  is  either  an  officer 
or  director  of  any  other  Licensee,  nor 
shall  10  or  more  percent  of  the  stock  of 
any  Licensee  be  owned  or  controlled,  di¬ 
rectly  or  indirectly,  by  an  officer  or 
director  of,  or  by  any  party  owning  or 
controlling,  directly  or  indirectly,  10  or 
more  percent  of  the  stock  of  another 
Licensee,  with  the  following  exertions: 

(1)  Attorneys.  An  attorney  perform¬ 
ing  legal  services  for  Licensees  may  serve 
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aa  secretary  or  clerk  for  more  than  one 
Licensee;  and 

(2)  Common  managers,  (i)  Subject 
to  prior  SBA  aiwroval,  two  or  more 
Licensees  may  employ  an  individual  or 
a  non-Licensee  concern  to  serve  as  their 
common  general  manager.  The  aggre¬ 
gate  paid-in  capital  and  paid-in  surplus 
from  private  somces  of  such  Licensee 
shall  not  exceed  $800,000,  unless  it  is 
demonstrated  to  the  satisfaction  of  SBA 
that  a  greater  amount  will  better  serve 
the  interests  of  the  SBIC  program.  An 
individual  serving  as  manager  shall  be 
deemed  an  officer  of  each  Licensee  for 
all  purposes  of  SBA  Regulations.  Not¬ 
withstanding  the  provisions  of  §  107.708 

(b),  at  least  50  percent  of  the  total 
amount  of  Joint  financing  participated 
in  by  Licensees  under  common  manage¬ 
ment  during  any  fiscal  year  shall  consist 
of  loans  or  equity  investments  of  $150,000 
or  less. 

(11)  The  proposed  employment  agree¬ 
ment  submitted  for  SBA  approval  shall 
set  forth  relevant  particulars  pertaining 
to  the  identity  and  qualifications  of  the 
‘  manager,  the  basis  of  compensation, 
effective  period  of  employment,  and  such 
other  factors  bearing  on  the  transaction 
as  may  assist  SBA  in  determining 
whether  approval  would  be  consonant 
with  Uie  piuposes  of  the  Act.  The  agree¬ 
ment  shall  include  adequate  provision 
requiring  the  manager  to  refer  each 
potential  loan  or  investment  to  all  Li¬ 
censees  of  the  group  and  afford  them 
eqiial  opportunity  to  participate  in 
or  otherwise  provide  the  necessary 
financing. 

(b)  Investment  advisory  services.  (1) 
Every  Licensee  which  obtains  investment 
advisory  services  or  management  serv¬ 
ices  on  a  continuing  basis,  performed  for, 
or  supplied  to  such  Licensee  by  any  p^- 
son  or  other  entity  other  than  the  direc¬ 
tors,  officers,  or  employees  in  their 
capacities  as  such  shall  contract  in 
writing  for  such  services:  Provided,  how~ 
ever.  That  no  Licensee  may  contract  for 
such  services  with  any  person  or  other 
entity  which  renders  the  same  or  similar 
services  to  any  other  Licensee.  The  con¬ 
tract  shall  specifically: 

(i)  Describe  such  services; 

(ii)  Describe  all  compensation  to  be 
paid  thereunder; 

(ili)  State  the  duration  of  the  con¬ 
tract: 

(iv)  Provide  for  its  termination  by  the 
Licensee,  without  penalty,  on  not  more 
than  60  days  written  notice; 

(V)  Provide  for  its  automatic  termina¬ 
tion  in  the  event  of  its  assignment  by  the 
person  performing  the  service; 

(Vi)  Provide  for  full  disclosure  to  all 
interested  parties  whenever  the  person 
performing  such  services  performs  serv¬ 
ices  for  small  business  concerns  doing 
business  with  the  Licensee; 

(vii)  Be  approved  by  a  vote  of  a  ma¬ 
jority  of  the  outstanding  voting  securities 
of  the  Licensee  prior  to  such  contract 
bec<Hning  effective;  and 

(viii)  Be  approved  annually  by  a  vote 
of  a  majority  of  the  outstanding  voting 
securities  of  the  Licensee  or  by  the  vote 
of  a  majority  of  its  Board  of  Directors, 
including  the  iqjproval  vote  of  a  majority 
of  those  members  of  the  Board  of  Direc¬ 


tors  who  are  not  parties  to,  or  do  not 
have  a  pecuniary  interest,  direct  or  in¬ 
direct,  in  such  contract. 

(2)  Every  Licensee  shall  furnish  SBA, 
fOT  Informational  and  record  purposes, 
with  a  copy  of  each  contract  to  which  the 
foregoing  applies,  on  or  before  the  effec¬ 
tive  date  thereof.  Contracts  for  ap¬ 
praisal,  custodial,  coUecticm,  bookkeep¬ 
ing,  accounting  and  legal  services  shall 
not  be  considered  advisory  or  manage¬ 
ment  services  for  purposes  of  this  part. 

§  107.704  Capital  changes;  changes  in 

plans,  management  and  ownership. 

(a)  Capital  reduction.  (DA  Li¬ 
censee  voluntarily  may  reduce  its  paid-in 
capital  and  paid-in  surplus  by  an  amount 
not  exceeding  one-third  thereof  at  any 
time  prior  to  August  1,  1966,  and  there¬ 
after  voluntarily  may  reduce  its  paid-in 
capital  and  paid-in  surplus  by  an  amount 
not  exceeding  cme-third  thereof  at  any 
time  during  each  two-year  period  im¬ 
mediately  subsequent  thereto.  The  larg. 
est  amount  of  Licensee’s  paid-in  capital 
smd  psdd-in  surplus  ever  outstanding 
shall  be  used  in  computing  and  applying 
the  one-third  limitation  hereimder. 

(2)  Any  voluntary  reduction  in  paid- 
in  capital  and  paid-in  surplus  consum¬ 
mated  prior  to  July  29, 1964,  shall  be  sub¬ 
tracted  from  the  (»ie-third  amount  per¬ 
mitted  during  the  first  two  years  prior  to 
August  1,  1966.  The  one-third  limita¬ 
tion  specified  hereunder  may  be  exceeded 
in  order  to  redeem  any  outstanding  pre¬ 
ferred  stock,  or  to  qualify  as  a  regulated 
investment  company  pursuant  to  section 
851  of  the  Internal  Revenue  Code  of 
1954,  as  amended,  or  to  consummate  a 
quasi-reorganizati(m  approved  by  SBA, 
or  to  comply  with  any  contractual  ar¬ 
rangements  between  the  Licensee  and 
its  stockholders  approved  by  SBA  prior 
to  July  29,  1964.  Any  voluntary  reduc¬ 
tion  in  paid-in  capital  and  paid-in  sur¬ 
plus  permissible  within  the  limitations 
set  forth  herein  may  be  accomplished 
only  by  a  pro-rata  distribution  of  such 
capital,  except  as  permitted  under  sub- 
paragraph  (3)  of  this  paragraph  or  where 
prior  SBA  approval  is  obtained  permit¬ 
ting  such  reduction  to  be  carried  out 
in  special  instances  under  other  plans 
of  distribution.  Licensees  volimtarily 
shall  not  reduce  their  paid-in  capital 
and  paid-in  surplus  below  $300,000  ex¬ 
cept  as  may  be  allowed  pursuant  to  plan 
of  dissolution  approved  by  SBA  under 
§  107.205. 

(3)  A  Licensee  may  purchase  its  own 
stock  in  an  amount  not  exceeding  two 
percent  of  its  paid-in  capital  and  paid-in 
surplus,  as  defined  in  subparagraph  (1) 
of  this  paragraph,  in  any  one  fiscal  year. 
Such  stock  purchase  shall  be  subtracted 
fnxn  the  maximum  one-third  reduction 
permitted  under  subparagraph  (1)  of 
this  paragraph. 

(4)  Except  to  the  extent  that  an  ex¬ 
emption  may  be  granted  by  SBA  in  spe¬ 
cial  instances  as  being  in  furtherance 
of  the  purposes  of  the  Act.  a  Licensee 
may  not  reduce  its  paid-in  capital  and 
paid-in  surplus  pursuant  to  this  section 
if  (i)  there  has  been  a  major  chamge  in 
its  Board  of  Directors  or  in  parties  own¬ 
ing,  holding  or  controlling,  directly  or 
indirectly,  10  or  more  percent  of  its  stock 
within  one  year  period  prior  to  the  pro¬ 


posed  reduction  or  (ii)  shares  of  stock 
issued  by  the  Licensee  are  selling  in  the 
open  market  at  a  price  per  share  which 
is  equivalent  to  or  less  than  that  portion 
of  book  value  per  share  which  is  repre¬ 
sented  by  cash  plus  funds  invested  pur¬ 
suant  to  §  107.710  or  (iii)  the  proposed 
reduction  will  reduce  cash  plus  funds 
Invested  pursuant  to  §  107.710  to  an 
amount  which  is  less  than  20  percent  of 
the  Licensee’s  equity  investments  and 
long-term  loans  plus  100  percent  cov¬ 
erage  of  its  commitments  and  other  legal 
obligations.  The  foregoing  provisions  of 
this  subparagraph  (4)  shall  not  be  appli¬ 
cable  to  a  Licensee  having  paid-in  cap¬ 
ital  and  paid-in  surplus  from  private 
sources  not  exceeding  $700,000. 

(5)  For  a  period  of  one  year  after  ac¬ 
complishing  a  reduction  pursuant  to  this 
section,  a  Licensee  wiU  not  be  eligible  for 
additional  funds  "imder  $9  107.301  and 
107.402:  Provided,  however.  That  this  re¬ 
striction  shall  not  apply  if  the  reduction 
in  paid-in  capital  and  paid-in  surplus  has 
been  no  greater  than  the  amount  per¬ 
mitted  under  subparagraph  (3)  of  this 
paragraph:  And  provided,  further.  That 
an  exemption  from  this  restriction  may 
be  granted  by  SBA  if  it  determines  that 
such  exemption  is  in  furtherance  of  the 
purposes  of  the  Act. 

(b)  Capital  reduction  with  indebted¬ 
ness  to  SBA.  Notwithstanding  the  pro¬ 
visions  of  paragraph  (a)  of  this  section, 
prior  approval  of  SBA  for  voluntary  re¬ 
duction  in  paid-in  capital  and  paid-in 
surplus  in  any  amount  must  be  obtained 
if  a  Licensee  is  indebted  to  SBA  or  to  a 
financial  institution  to  which  SBA  has 
assigned  a  note  issued  by  such  Licensee 
or  if  SBA  has  issued  a  commitment  to 
loan  funds  to  such  Licensee  imder  section 
302  or  303  of  the  Act. 

(c)  Capital  increase.  A  Licensee  shall 
not  increase  its  paid-in  capital  and  paid- 
in  surplus  without  prior  written  approval 
of  SBA.  A  Licensee  shall  report  to  SBA 
within  ten  days  any  reduction  in  paid- 
in  capital  and  paid-in  surplus  consum¬ 
mated  pursuant  to  paragraph  (a)  of  this 
section.  Such  report  shall  be  in  the 
form  of  a  post-licensing  amendment  and 
shall  set  forth  the  date  and  amount  of 
the  reduction  effected  as  well  as  the  form 
and  manner  of  distribution  made  to 
stockholders. 

(d)  Changes  in  plans,  management 
and  ownership.  A  Licensee  shall  not 
change  its  investment  policy,  plans  to 
raise  additional  capital,  borrowing  or 
other  plans  previously  submitted  to  SBA 
in  its  Pr(H>06al  or  in  any  other  document 
at  any  other  time,  without  the  prior 
written  consent  of  ^A.  Any  change  in 
the  officers,  directors,  or  owners  of  ten 
or  more  percent  of  its  stock,  as  set  forth 
in  its  Proposal  or  otherwise  previously 
submitted  to  SBA,  shall  be  reported  im¬ 
mediately  to  SBA.  All  changes  shall  be 
filed  in  the  form  of  a  post-licensing 
amendment  and  shall  be  subject  to  the 
approval  of  SBA  as  a  condition  for  the 
continuance  of  the  License  of  such  Li¬ 
censee.  Any  conditions  imposed  by  SBA 
in  connection  with  the  latter  shall  be 
complied  with  by  the  Licensee.  Any 
post-licensing  amendment  involving  a 
chsmge  in  the  officers,  directors,  or  own¬ 
ers  of  ten  or  more  percent  of  the  stock 
of  a  licensee  ^at  has  borrowed  funds 
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outstanding  from  SBA,  pursuant  to 
S  107.301(b)  (1)  or  to  which  SBA  is  com- 
mitt^  to  disburse  funds  pursuant  to  a 
Subordinated  Debenture  executed  by 
such  Licensee  under  such  section  of  the 
regxilations,  shall  include  as  a  part 
thereof  an  executed  Part  m  (Financial 
Statement)  of  SBA  Form  414  for  each 
such  ofOcer,  director  or  stockholder: 
Provided,  however.  That  such  executed 
Part  m  shall  not  be  required  to  be  sub¬ 
mitted  where  the  Licensee’s  paid-in  capi¬ 
tal  and  paid-in  surplus  equals  at  least 
$300,000,  exclusive  of  funds  disbursed  or 
c(Hnmitted  by  SBA  pursuant  to  a  Sub¬ 
ordinated  Debenture  executed  by  such 
Licensee,  or  where  the  new  oflOcer,  direc¬ 
tor,  or  stockholder  is  a  person  or  entity 
which  has  previously  been  accepted  by 
^A  as  an  officer,  director,  or  stock¬ 
holder  of  such  Licensee. 

§  107.705  Consulting  and  advisory  serv* 
ices. 

(a)  Nature  of  services.  Consulting 
and  advisory  services  shall  consist  only 
of  advice  with  respect  to  the  financial, 
management  and  operating  activities  of 
a  small  business  concern;  and  shall  not 
include  performance  by  the  Licensee  of 
any  financial,  management  or  operating 
activity  of  the  small  business  concern. 

(b)  Concerns  eligible  for  services. 
Consulting  and  advisory  services  may  be 
provided  by  a  Licensee  to  only  (1)  those 
small  business  concerns  which  meet  the 
eligibility  requirements  imder  the  Act 
and  the  regulations  thereunder;  and  (2) 
another  Licensee  in  connection  with  the 
financing  of  a  small  business  concern 
with  which  the  latter  licensee  proposes 
to  negotiate  forthwith  or  is  tiien  in  proc¬ 
ess  of  negotiation  for  financing. 

(c)  Source  of  income.  A  Licensee 
may  render  consulting  and  advisory  serv¬ 
ices  to  small  business  concerns  for  whom 
the  Licensee  does  not  provide  financing: 
Provided,  however.  That  such  services 
shall  not  constitute  a  major  source  of  the 
income  of  a  Licensee  (including  as  part 
of  Licensee’s  income  the  net  income,  be¬ 
fore  Federal  income  taxes,  of  said  licen¬ 
see’s  subsidiary  corporation  under 
§  107.706). 

§  107.706  Subsidiary  corporation  for 
consulting  and  advisory  services. 

(a)  Organization  and  capitalization 
of  subsidiary.  A  Licensee  may  organize 
and  establish  a  corporation  which  shall 
become,  and  remain,  chartered  for  the 
sole  and  express  purpose  of  providing 
consulting  and  advisory  services  to  5anali 
business  concerns  subject  to  the  provi¬ 
sions  of  the  Act  and  the  regulations 
thereunder,  including  f  107.705,  and  In¬ 
cluding  in  addition  thereto :  / 

(1)  All  of  the  stock  of  the  subsidiary 
corporation  shall  be  owned  and  totally 
held  by  the  individual  Licensee  that  shall 
o^anize  such  subsidiary  corporation; 
the  Parent-Licensee  shall  never  sell, 
transfer  or  otherwise  divest  itself  of  any 
part  of  the  stock  of  its  subsidiary  cor- 
poratiwi,  except  that  the  parent-Licen- 
sw  may  transfer  back  part  of  the  stock 
of  its  subsidiary  corporation  to  the  treas- 
^  of  the  subsidiary  corporation  and 
such  stock  shall  be  forthwith  retired  and 
cancelled,  in  the  event  of  tfie  liquida¬ 
tion  of  the  subsidiary  corporation,  the 


charter  of  such  corporation  shall  be  sur¬ 
rendered  and  terminated. 

(2)  Each  officer  or  director  of  the  sub¬ 
sidiary  corporation  must  be  at  the  same 
time  either  an  officer  or  a  director  of  the 
parent-licensee. 

(3)  The  financial  investment  by  the 
parent-licensee  in  its  subsidiary  corpo¬ 
ration  shall  not  exceed  one  percent  of 
the  Licensee’s  paid-in  capital  and  paid- 
in  surplus.  Advances  and  other  receiva¬ 
bles  due  the  parent-licensee  by  its  sub¬ 
sidiary  corporation  shall  not  exceed  one 
percent  of  the  licensee’s  paid-in  capital 
and  paid-in  surplus. 

(b)  Licensee’s  responsibility.  The 
parent-licensee  shall  be  responsible  for 
compliance  by  its  subsidiary  corporation 
with  the  Act  and  the  regulations.  Re¬ 
ports  submitted  to  SBA  by  the  parent- 
licensee  shall  refiect  consolidated  figures 
covering  the  activties  of  both  the  parent- 
licensee  and  its  subsidiary  corporation, 
and  the  subsidiary  corporation  shall 
make  such  separate  reports  covering  its 
activities  to  SBA  as  shall  be  required  by 
SBA.  The  subsidi6U7  corporation  shall 
be  subject  to  examinations  by  examiners 
.selected  or  approved  by  SBA,  and  in  the 
event  of  the  f ailiure  by  the  subsidiary  cor¬ 
poration  to  make  reports  or  to  submit 
to  examinations  as  required  by  SBA, 
such  failure  by  the  subsidiary  corpo¬ 
ration  may  be  acted  upon  by  SBA  as 
the  failure  of  the  parent-Licensee  and 
shall  subject  the  latter  to  any  penalty 
provided  in  the  Act  or  the  regulations 
thereimder. 

§  107.707  Services  to  banks  or  other  in¬ 
vestors  or  lenders. 

A  Licensee  may  render  services  for  and 
receive  compensation  from  banks  or 
other  investors  or  lenders,  incorporated 
or  unincorporated,  only  in  connection 
with  the  financing  of,  or  the  providing  of 
consulting  and  advisory  services  to.  a 
small  business  concern  by  the  Licensee 
in  participation  or  cooperation  with  such 
bank  or  other  investors  (m:  lenders. 

§  107.708  Investment  and  loan  limits. 

(a)  Size  of  investments  and  loans. 
Without  the  prior  written  approval  of 
SBA,  the  aggregate  amount  of  fluids 
loaned  to,  or  invested  in  Equity  Securities 
of,  any  single  small  business  concern,  or 
for  which  commitments  may  be  made, 
shall  not  exceed  twenty  percent  of  the 
combined  paid-in  capital  and  paid-in 
surplus  of  any  Licensee  (including  in 
such  Licensee’s  capital  and  surplus  the 
outstanding  amount  of  any  SBA  loans 
and  commitments  under  S  107.301) . 

(b)  Participations.  Without  the  prior' 
written  approval  of  SBA.  no  more  than 
five  Licensees  may,  by  participaUon  or 
otherwise,  provide  Equity  Capital  or 
long-term  loans  to  an^rsingle  small  busi¬ 
ness  concern  unless  the  total  financing 
involved  is  $500,000  or  less. 

Interpretations.  The  20  percent  limit  re¬ 
fers  to  the  funds  advanced  by  an  SBIC,  not 
to  the  face  amoimt  of  a  debt  security.  See 
S  107.1010. 

For  purposes  of  the  20  percent  limit,  con¬ 
cerns  affiliated  with  each  other  are  con¬ 
sidered  to  be  a  single  entity.  See  S  107.1011. 

§  107.709  Disbursement  of  SBA  funds. 

(a)  Disbursement  request.  Prior  to 
the  disbursement  of  any  funds  to  a  Li¬ 


censee  imder  the  authority  of  section 
302(a)  or  section  303(b)  of  the  Act,  the 
Licensee,  by  and  through  its  duly  au¬ 
thorized  officer,  shall  execute  and  de¬ 
liver  to  SBA  the  written  certification  and 
statement  on  SBA  Form  No.  420. 

(b)  Disbursement  conditions.  Such 
certificate  and  statement  may  be  quali¬ 
fied  with  such  information,  explanation, 
and  data  as  the  parties  thereto  may 
determine  and  establish  as  a  part  there¬ 
of:  Provided,  however.  That  upon  the 
inclusion  in  any  such  certificate  and 
statement  of  any  such  qualifying  mate¬ 
rial  SBA  may  withhold  disbursement  of 
all  or  any  portion  of  the  funds  involved 
pending  consideration  thereor'by  SBA, 
and  after  such  consideration  SBA  may 
thereupon  or  subsequently  cancel  any 
commitment  or  other  obligation  to  dis¬ 
burse  all  or  any  portion  of  the  funds  in¬ 
volved.  If  SBA  shsdl  determine,  by  ex¬ 
amination  or  otherwise,  that  there  is  an 
impairment  of  capital  or  that  there  has 
been  a  ^violation  by  the  Licensee  of  any 
other  provision  of  the  regulations,  SBA 
may  withhold  disbursement  of  all  or  any 
portion  of  the  funds  involved  and  may 
thereupon  or  subsequently  cancel  any 
commitment  or  obligation  to  disburse  all 
or  any  part  of  the  funds  involved. 

(c)  Loan  application.  The  loan  ap¬ 
plication  for  SBA  funds  under  section 
302(a)  of  the  Act  shall  be  submitted  as 
part  n  of  SBA  Form  415.  The  loan  im¬ 
plication  for  SBA  funds  under  section 
303(b)  of  the  Act  shall  be  submitted  on 
SBA  Form  416. 

§  107.710  Idle  funds. 

Funds  of  a  Licensee  not  employed  In 
accordance  with  the  provisions  of  sec¬ 
tions  304  and  305  of  the  Act  and  the 
regulations  thereunder,  and  not  invested 
in  accordance  with  the  last  sentence  of 
section  308(b)  of  the  Act,  shall,  as  soon 
as  practicable  after  recent  thereof,  be 
placed  on  demand  deposit  with  a  com¬ 
mercial  bank  (or  banks)  which  is  a  mem¬ 
ber  of  the  Federal  Deposit  Insurance 
Corporation,  or  placed  on  time  deposit 
with  such  a  bank,  evidenced  by  a  Time 
Certificate  of  Deposit,  the  maturity  of 
which  shall  not  be  longer  than  one  year 
from  the  date  of  such  deposit:  Provided, 
however.  That  a  Licensee  may  establish 
and  maintain  an  imprest  petty  cash  fund 
in  an  amount  not  to  exceed  $500  at  any 
one  time. 

Interpretation.  See  §  107.1005  for  specifics 
on  idle  funds  investments  permitted  by  sec¬ 
tion  308(b)  of  the  Act. 

§  107.711  Fidelity  insurance. 

(a)  Need  for  bond.  Each  Licensee 
shall  obtain  and  maintain  a  fidelity  bond 
which  must  be  executed  by  a  surety  hold¬ 
ing  a  certificate  of  authority  from  the 
Secretary  of  the  Treasury  pursuant  to 
sections  6-13  of  Title  6  of  the  United 
States  Code  as  an  acceptable  surety  on 
Federal  bonds.  Each  officer  and  em¬ 
ployee  who  has  control  over  or  access  to 
cash  securities  or  other  property  of  the 
Licensee,  shall  be  covered  by  such  fidelity 
bond.  The  form  of  bond  must  meet  the 
provisions  of  paragraphs  (b)  and  (f)  of 
this  section. 

(b)  Type  of  bond.  Each  Licensee  shall 
be  covered  by  a  Brokers  Blanket  Bond, 
Standard  Form  No.  14.  A  Licensee  may 
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be  covered  by  Bankers  Blanket  Bond, 
Standard  Form  No.  24,  if  It  meets  the 
provisions  of  paragraph  (c)  of  this  sec¬ 
tion.  In  general,  riders  to  such  standard 
form  bonds  are  unacceptable  and  should 
not  be  used  imless  they  patently  increase 
the  benefits  under  the  policy.  8BA  has 
held  the  following  riders  to  be  unac¬ 
ceptable: 

SR  5807,  Valuation  Clause  Rider; 

SR  6668.  Discovery  Rider  (Form  14) ; 

SR  5606,  Discovery  Rider  (Form  24) ; 

SR  §671,  Rider-Discovery  Form, 

SR  5771,  Rights  after  Termination  or  Can¬ 
cellation; 

6R  5301,  Delete  Misplacement  Rider. 

(c)  Banks.  A  Licensee,  the  majority 
(more  than  50  percent)  of  whose  voting 
stock  is  owned  by  one  or  more  commer¬ 
cial  banks  that  are  members  of  the  Fed¬ 
eral  Deposit  Insurance  Corporation,  or 
the  majority  of  whose  vot^  stock  is 
owned  by  a  single  bcmk  holding  company 
whose  subsidiary  banks  are  members  of 
the  Federal  Deposit  Insurance  Corpora¬ 
tion,  may  be  included  as  a  joint  insured 
imder  a  Bankers  Blanket  Bond,  Standard 
Form  No.  24,  which  insures  the  parent 
commercial  bank(s)  or  the  parent  bank 
holding  company.  In  those  instances 
and  to  the  extent  that  coverage  under 
Bankers  Blanket  Bond,  Standard  Form 
No.  24,  has  been  restricted  by  the  use 
of  one  or  more  deductible  insuring 
clauses  which  would  apply  to  the  Licensee 
also,  a  Brewers  Blanket  Bond,  Standard 
Form  No.  14,  must  be  employed  to  fur¬ 
nish  coverage  for  the  deductible  amounts. 

(d)  Approval  of  hank  directors.  In 
order  for  the  provisions  of  paragraph  (c) 
of  this  section  to  be  applicable,  the  board 
of  directors  of  the  commercial  bank(s) 
or  the  bank  holding  company  must  im¬ 
prove  extending  the  Bankers  Blanket 
Bond,  Standard  Form  No.  24,  to  include 
the  Licensee  as  a  joint  insured.  They 
also  must  approve  any  Brokers  Blanket 
Bond,  Standard  Form  No.  14,  needed  to 
fumi^  the  coverage  restricted  by  de¬ 
ductible  insuring  clauses  as  set  forth  in 
paragraph  (c)  of  this  section.  A  cer¬ 
tified  copy  of  the  minutes  of  the  meet- 
ing(s)  of  the  board  of  directors  of  such 
parent  organization(s)  at  which  such 
bond  or  bonds  were  i4>proved  shall  be 
retained  in  the  permanent  records  of 
the  license. 

(e)  Approval  of  Licensee’s  directors. 
The  board  of  directors  of  the  Licensee 
must  approve  the  fidelity  bond  or  bonds 
of  the  Licensee.  A  certified  copy  of  the 
minutes  of  the  meeting(s)  of  the  board 
of  directors  at  which  such  approval  was 

-  given  must  be  retained  in  the  permanent 
files  of  the  Licensee.  In  addition,  the 
Licensee  must  obtain  from  the  issuer  of 
such  fidelity  bond  a  statement  in  writing 
certifying  that  the  bond  or  bonds,  as 
provided,  fulfill  the  requirements  of 
this  i  107.711. 

(f)  Cancellations  and  claims.  Each 
Licensee,  at  least  thirty  days  prior  to 
making  any  request  to  the  surety  to  ter¬ 
minate  or  cancel  such  bond,  shall  notify 
SBA  in  writing  of  its  intent  to  terminate 
or  cancel  the  bond.  Each  Licensee  shall 
have  as  a  part  of  its  verified  bond  a 
rider  or  endorsement  providing  that  the 
surety  will  notify  SBA  of  its  intent  to 
cancel  the  fidelity  bond  at  least  thirty 
days  in  advance  of  the  effective  date  of 


the  cancellation.  Each  Licensee  shall 
notify  SBA  immediately  in  writing  of  any 
claim  for  loss  filed  under  the  bond  with 
the  surety.  Such  notifications  to  SBA 
shall  be  by  certified  mail  addressed  to 
the  Deputy  Administrator,  Investment 
Division,  Small  Business  Administration, 
811  Vermont  Avenue  NW.,  Washington, 
D.C.,  20416. 

(g)  Amounts.  The  minimum  amount 
of  fidelity  bond  for  each  Licensee  accept¬ 
able  to  SBA  shall  be  based  upon  the  total 
sunount  of  the  assets  of  the  Licensee  (in¬ 
cluding  any  undisbursed  commitment, 
under  §  107.301(b)(1))  plus  the  unpaid 
balance  of  loans  and  investments  which 
the  Licensee  has  contracted  to  service 
for  others,  as  follows :  ^ 

Assets  plus  loans  and  investments  Minimum 


serviced  for  others :  coverage 

Up  to  $400.000 . $25,000 

$400,001  to  $600.000 .  30.000 

$500,001  to  $760.000. . . .  40, 000 

$760,001  to  $1.000,000 . 60,000 

$1,000,001  to  $2,00(W00 .  76,000 

$2,000,001  to  $3.000,000 .  100,  000 

$3,000,001  to  $4,000,000  . .  126, 000 

$4,000,001  to  $5,000,000 .  160, 000 

$6,000,001  to  $7,600,000 . .  176, 000 

$7,600,001  to  $10,000,000___ .  200, 000 

$10,000,001  and  over _  (>) 


*  $200,000  plus  -$10,000  for  each  $1,000,000 
or  fraction  thereof  over  $10,000,000,  except 
that  no  Licensee  shall  be  required  to  provide 
and  maintain  a  fidelity  bond  in  an  amount 
greater  than  $1,000,000. 

(h)  Bank  custodian.  Notwithstand¬ 
ing  the  provisions  of  paragraph  (g)  of 
this  section,  if  a  Licensee’s  portfolio  se¬ 
curities  are  held  by  a  commercial  bank, 
which  is  a  member  of  the  Federal  Depos¬ 
it  Insurance  Corporation,  as  custodian 
under  a  custodianship  agreement,  such 
commercial  bank’s  fidelity  bond  may  be 
construed  as  furnishing  the  Licensee  with 
adequate  sure^  protection  for  securities 
and  funds  in  its  custody:  Provided,  That 
the  amount  of  assets,  as  defined  in  par¬ 
agraph  (g)  of  this  section,  in  the  pos¬ 
session  of  the  Licensee  at  any  one  time, 
or  $400,000,  whichever  is  greater,  is  cov¬ 
ered  by  a  Brokers  Blanket  Bond,  Stand¬ 
ard  Form  No.  14. 

§  107.712  Identification  of  Licensee. 

(a)  Name.  The  corporate  name  shall 
be  such  as  not  to  misinform  or  mislead 
interested  parties  and  the  public  of  the 
purpose  and  function  of  said  company. 
Such  corporate  name  shall  not  include 
the  words  “United  States’’,  “National’’, 
“Federal”,  “Reserve”  or  “Government”. 
The  name  shall  not  be  so  similar  to  that 
of  another  organization  as  to  imply  as¬ 
sociation  with  any  other  organization 
without  prior  approval  from  such  or¬ 
ganization. 

(b)  Display  of  License.  Each  Licensee 
shall  display  its  original  License  in  a 
prominent  place  in  or  about  its  principal 
office;  and  a  copy  thereof  shall  be  dis¬ 
played  likewise  in  or  about  any  branch 
office  or  agency.  If  the  offices  of  the  Li¬ 
censee  are  within  the  offices  of  any  other 
person,  firm  or  entity,  the  name  of  the 
Licensee  must  appear  on  or  at  the  en¬ 
trance  leading  into  such  offices. 

(c)  Company  literature.  Advertise¬ 
ments,  annual  statements,  display  signs, 
solicitations  to  investors,  any  communi¬ 


cation  made  by  or  at  the  behest  of  a 
Licensee  intended  as  a  public  statement 
by  said  Licensee,  or  any  printed  matter 
including  stationery  imprinted  with  the 
name  of  the  Licensee,  shall  identify  that 
Licensee  as  “a  Federal  Licensee  under 
the  Small  Business  Investment  Act  of 
1958.” 

§107.713  Common  tenancy. 

(a)  Prohibition.  A  Licensee  shall  not 
establish  or  maintain  an  office  or  place 
of  doing  business  which  iS  located  in  the 
same  physical  premises  or  place  of  busi¬ 
ness  of  any  other  Licensee.  A  Licensee 
shall  not  have  a  common  private  en¬ 
trance  or  a  private  connecting  door  or 
entrance  with  any  other  Licensee.  Noth¬ 
ing  contained  herein  shall  prevent  two  or 
more  Licensees  from  occupying  space  in 
the  same  office  building. 

(b)  Exception.  Licensees  employing 
a  common  general  manager  pursuant  to 
§  107.703(a)  may  apply  to  SBA  for  an 
exemption  from  the  provisions  of  this 
section. 

§  107.714  Branch  offices  and  agencies. 

A  Licensee  shall  not  establish  any 
branches  or  agencies  except  with  the 
prior  approval  of  SBA.  If  the  establish¬ 
ment  of  such  branch  or  agency  does  not 
occur  within  60  days  of  such  approval, 
such  approval  will  be  withdrawn. 

§  107.715  Prohibited  uses  of  funds. 

No  funds  may  be  provided  by  a  Licens¬ 
ee  for: 

(a)  Relending.  Relending  by  the 
small  business  concern;  nor  may  funds 
be  provided  to  a  small  business  concern 
if  the  business  activity  of  such  concern 
involves  the  investing,  lending,  or  other 
providing  of  funds  to  others  in  exchange 
for  an  equity  interest  or  monetary  obli¬ 
gation; 

(b)  The  Act.  Purposes  not  contem¬ 
plated  by  the  Act; 

(c)  The  public  interest;  gambling  and 
monopoly.  Purposes  contrary  to  the 
public  interest,  including  but  not  limited 
to  gambling  enterprises  and  activities, 
and  any  purpose  which  would  encourage 
monopoly  or  be  inconsistent  with  ac¬ 
cepted  standards  of  free  competitive 
enterprise;  or 

(d)  Foreign  investment.  Use  outside 
the  States :  Provided,  however.  That  a  Li¬ 
censee  may  provide  funds  to  a  small 
business  concern  which  is  subject  to 
State  or  Federal  jurisdiction,  (1)  for  use 
in  the  domestic  production  of  products 
for  distribution  abroad,  or  to  acquire 
abroad  materials  for  such  operation  or 
(2)  for  use  in  its  branch  operations 
abroad  or  for  transfer  to  its  controlled 
foreign  subsidiary  in  exchange  for 
further  equity  Interest  in  or  the  mone¬ 
tary  obligation  of  such  foreign  subsidi¬ 
ary;  so  long  as  the  major  portion  of  the 
assets  and  activities  of  such  concern, 
after  funds  are  so  employed,  remains 
within  the  territorial  ju^diction  of  the 
States. 

(e)  Land  speculation.  Financing  land 
speculations  of  small  business  concerns: 
Provided,  however.  That  small  busine^ 
concerns  may  use  funds  for  the  acquisi¬ 
tion  and  prompt  development  of  land. 

(f)  Passive  businesses.  Any  corpora¬ 
tion,  individual,  partnership,  or  of  any 
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other  entity,  that  is  not  engaged  in  a 
business  (H^eration  conducted  as  a  regu¬ 
lar  and  continuous  activity.  The  mere 
ownership  of  property,  and  the  collec¬ 
tion  of  rents,  income  or  profits  therefrom, 
shall  not  constitute  a  business  operation 
unless  the  lessor  is  regularly  and  con¬ 
tinuously  engaged  in  performing  serv¬ 
ices  in  connection  with  the  operation  or 
maintenance  of  such  leased  property. 

(g)  Vendor’s.ciistomers.  A  small  busi¬ 
ness  concern  which  is  a  customer  of  a 
vendor,  which  vendor  or  any  controlling 
person  or  group  thereof  controls  the  Li¬ 
censee.  if  50  percent  or  more  of  the  funds 
(or  fimds  of  the  small  business  concern 
released  by  such  financing)  are  used  by 
the  small  business  concern  to  purchase 
items  or  services  sold  to  the  small  busi¬ 
ness  concern  by  such  vendor.  As  used 
hereunder  the  term  “controls”  or  “con¬ 
trolling”  means  the  possession,  direct  or 
indirect,  of  the  power  to  direct  or  cause 
the  direction  of  the  management  and 
policies  of  a  vendor  or  the  Licensee, 
whether  through  the  ownership  of  voting 
securities,  by  contract,  or  otherwise.  Any 
person,  corporation,  or  any  other  entity 
which  owns  beneficially,  either  directly 
or  indirectly,  25  per  centum  or  more  of 
the  voting  securities  of  a  vendor  or  li¬ 
censee  shall  be  presumed'  to  control  such 
company. 

(h)  Alcoholic  beverages.  Enterprises 
which  derive  a  substantial  portion  of 
their  net  sales  from  the  sale  of  alcoholic 
beverages,  where  such  funds  represent 
proceeds  of  loans  obtained  from  SBA 
under  section  302(a)  or  303(b)  of  the 
Act.  Accordingly,  within  thirty  days 
alter  the  disbursement  of  any  loan  funds 
to  Licensee  under  authority  of  section 
302(a)  or  section  303(b)  of  the  Act,  and 
thereafter  during  the  period  in  which 
any  such  loan,  or  any  part  thereof,  re¬ 
mains  unpaid,  the  Licensee  shall  main¬ 
tain  assets  ccmsisting  of  cash,  eligible 
Government  obligations,  and  portfolio 
investments  and  loans  involving  enter¬ 
prises  which  do  not  derive  a  substantial 
portion  of  their  net  sales  from  the  sale 
of  alcoholic  beverages  (exclusive  of  all 
investments  and  loans  alrea(hr  in  the  Li¬ 
censee’s  portfolio  at  the  time  that  the 
proceeds  of  such  loans  were  disbursed), 
equal  in  face  value  to  no  less  than  the 
unpaid  principal  of  such  loan. 

(i)  Agriculture.  Agricultural  enter- 
,  prises. 

Interpretations,  Financing  of  professional 
associations  Is  {Mrohlblted  by  {107.716(a). 
See  {  107.1006. 

Regarding  1 107.715(c) ,  SBIC  investments 
In  radio  and  television  stations  are  not  con¬ 
sidered  as  contrary  to  the  public  Interest. 
See  {  107.1016. 

Regarding  1107.715(1),  see  {  107.1003  for 
distinction  between  agrlculttire  and  business. 

§  107.716  Self-dealing  limitation. 

(a)  Prohibition.  Self-dealing  to  the 
prejudice  of  SBA  or  the  Licensee’s  share¬ 
holders  is  prohibited. 

(b)  Prior  approval  of  SBA.  Without 
the  prior  written  approval  of  SBA,  a  Li¬ 
censee  shall  not  purchase  Equity  Securi¬ 
ties  of,  or  make  a  loan  to,  an  officer 
or  a  director  of  the  Licensee,  or  any 
person  owning  or  controlling,  directly  or 
indirectly  ten  or  more  percent  of  the 
stock  of  said  Licensee,  or  any  close  rela¬ 


tive  of  such  officer,  director,  or  stock 
owner  or  controller,  nor  shall  the  Li¬ 
censee  purchase  Equity  Securities  of  or 
make  a  loan  to  any  company  in  which 
such  officer  or  director  or  such  owner  or 
controller  of  the  Licensee’s  stock,  or  his 
close  relative  is  an  officer  or  director  or 
owns  or  controls  ten  of  more  percent  of 
the  stock  of  such  company:  Provided, 
further.  That  without  the  prior  written 
approval  of  SBA  a  Licensee  shall  not 
make  such  purchase  of  such  securities 
or  make  such  loan  within  six  months 
after  the  termination  of  such  officership 
or  directorship  in  the  Licensee,  or  within 
six  months  after  the  termination  of  such 
ownership  or  control  of  ten  or  more  per¬ 
cent  of  the  Licensee’s  stock.  Nothing 
herein  contained  is  intended  to  preclude 
a  Licensee  from  permitting  an  officer, 
employee  or  representative  from  serving 
as  a  director,  officer,  or  in  any  other 
capacity  in  the  management  of  a  small 
business  concern  for  the  purpose  of  pro¬ 
tecting  its  investment  in  or  loan  to  such 
concern. 

(c)  Borrowing  from  small  business 
concern.  Without  the  prior  written  ap¬ 
proval  of  SBA.  no  Licensee,  nor  any  of¬ 
ficer  or  director  thereof,  shall  borrow 
money  from  a  small  business  concern,  or 
from  any  officer,  director  or  owner  there¬ 
of,  which  has  sold  Equity  Securities  as 
defined  in  §  107.502  to  or  has  borrowed 
money  from  said  Licensee. 

§  107.717  Internal  control. 

(a)  General.  Each  Licensee  shall 
adopt  a  plan  of  organization  and  co¬ 
ordinate  methods  and  measures  designed 
to  safeguard  its  assets  and  check  the 
accuracy  and  reliability  of  its  financial 
data.  Effective  control  arrangements 
shall  be  established  and  maintained 
covering  the  Licensee’s  personnel,  port¬ 
folio  of  investment  securities,  funds,  and 
equipment. 

(b)  Dual  control.  With  the  exception 
provided  for  hereinafter,  each  Licensee 
shall  establish  and  maintain  dual  control 
over  disbursement  of  funds  and  with¬ 
drawal  of  securities  from  safekeeping. 
Disbursements  of  funds  from  bank  ac- 
coimts  of  a  Licensee  shall  be  made  only 
by  means  of  checks  requiring  the  signa¬ 
tures  of  two  or  more  officers  of  the  li¬ 
censee,  covered  by  the  Licensee’s  fidelity 
bond,  as  drawers  of  such  checks:  Pro¬ 
vided,  however,  A  Licensee  may  estab¬ 
lish  and  maintain  a  separate  imprest 
bank  account  to  be  drawn  upon  for  the 
payment  of  operating  expenses.  Such 
Imprest  bank  account  shall  have  an  ag¬ 
gregate  balance  not  in  excess  of  $25,000 
or  the  amount  of  fidelity  bond  coverage 
carried  by  the  Licensee,  whichever  is  the 
lesser;  such  account  shall  be  reimbursed 
periodically  through  deposit  therein  of 
a  0ieck  requiring  dual  signatures  and 
drawn  on  Licensee’s  general  funds  bemk 
account,  covering  disbursements  made 
from  the  imprest  bank  account  which 
have  had  the  post-approval  of  the  two 
signers  of  the  reimbursement  check. 
Checks  drawn  upon  such  imprest  bank 
account  in  amounts  of  $1,000  or  less  may 
be  signed  by  any  authorized  bonded  of¬ 
ficer  of  the  Licensee.  Checks  drawn  on 
such  account  for  amounts  in  excess  of 
$1,000  or  any  check  drawn  upon  any 
other  account  maintained  by  the  Li¬ 


censee  shall  require  the  signatures  of 
two  or  more  bonded  officers  of  the  Li¬ 
censee  as  drawers  thereof.  Two  or  more 
bonded  officers  or  one  bonded  officer  and 
one  bonded  employee  of  the  Licensee 
shall  be  required  to  open  safe  d^sit 
boxes  or  withdraw  securities  from  safe¬ 
keeping.  Each  Licensee  shall  furnish 
to  each  of  its  depository  banks,  cus¬ 
todians,  and  entities  providing  safe  de¬ 
posit  boxes  a  certified  copy  of  the  reso¬ 
lution  adopted  by  its  board  of  directors 
placing  the  foregoing  control  procedures 
in  effect. 

§  107.718  Reporting  litigatum. 

Every  Licensee  which  is  a  party  in  any 
capacity  to  litigation  or  other  proceed¬ 
ings,  including  any  action  by  the  Licensee 
or  a  security  holder  thereof  in  a  deriva¬ 
tive  capacity  against  an  officer,  director, 
investment  adviser  or  trustee  of  such 
Licensee  for  alleged  breach  of  official 
duty,  shall  within  10  days  of  becoming  a 
party  thereto  file  a  report  with  SBA  de¬ 
scribing  the  nature  and  status  of  the 
proceedings,  the  Identity  of  and  Li¬ 
censee’s  relationship  to  other  parties  in¬ 
volved  and,  upon  SBA’s  request,  submit 
copies  of  the  pleadings  and  other  docu¬ 
ments  specified  by  it.  In  case  such  pro¬ 
ceedings  have  been  compromised  or  set¬ 
tled  or  final  judgment  has  been  entered 
on  the  merits,  the  Licensee  shall  fumis^ 
SBA  with  a  statement  of  the  terms  of 
such  settlement  or  compromise,  or  de¬ 
scribing  the  final  judgment  entered. 

§  107.719  Retention  of  loans  and  in¬ 
vestments. 

(a)  General.  The  Act  requires  each 
Licensee  to  assist  small  business  con¬ 
cerns  so  as  to  encourage  their  growth, 
expansion,  and  modernization.  In  ful¬ 
filling  this  requirement,  many  small 
business  concerns  which  have  been  as¬ 
sisted  will  grow  large  as  a  result  of 
normal  growth  and  will  no  Icmger  qualify 
as  small  pursuant  to  §§  107.12  and  121.3- 
11  of  this  chapter.  In  other  instances, 
the  securities  of  small  business  con¬ 
cerns  will  be  exchanged  for  those  of 
large  businesses  in  connection  with  their 
merger  or  affiliation  with  such  large 
businesses,  or  the  disposition  of  portfolio 
securities  in  default  situations. 

(b)  Normal  growth.  A  Licensee  may 
indefinitely  retain  the  securities  of  a 
business  which  qualified  as  a  small  busi¬ 
ness  concern  at  the  time  the  Licensee 
acquired  such  securities,  and  which  con¬ 
cern  subsequently  became  large  as  a  re¬ 
sult  of  normal  growth.  Such  concern 
will  be  considered  to  have  experienced 
normal  growth  if  it  increased  in  size 
due  to  retained  earnings,  public  sale  of 
its  securities,  merger  with  other  small 
business  concerns,  or  as  a  result  of  other 
circumstances  determined  by  SBA  to 
constitute  normal  growth. 

(c)  Merger  or  affiliation  with  large 
businesses;  and  default  situations. 
Securities  of  a  large  business  received  by 
a  Licensee  in  connection  with  the  merger 
or  affiliation  of  a  portfolio  concern  with 
such  large  business  or  the  disposition 
of  portfolio  securities  in  default  situa¬ 
tions,  may  be  retained  as  long  as  con¬ 
tinue  ownership  does  not  interfere  with 
the  Licensee’s  ability  to  maintain  on 
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hand  funds  in  adequate  suih^  for  the 
financing  of  small  business  concerns: 
Provided,  however.  That  the  Licensee 
may  in  any  event  retain  such  seciuitles 
imtil  it  has  fully  recovered  the  amount 
of  its  orii^nal  investmait  plus  a  reascxi- 
able  return  thereon. 

(d)  Additional  investments.  When  a 
small  business  has  bec<une  large  through 
normal  growth,  merger,  or  aflUiation,  a 
Licensee  may  make  additional  invest¬ 
ments  in  the  resultant  large  business 
concern  (1)  to  the  extent  of  honoring 
its  commitment  liability  entered  into 
while  the  business  still  qualified  as  a 
small  business  concern,  and  (2)  if  nec¬ 
essary  to  protect  its  orifilnal  investment. 

EXAMDfATXONS  AKD  REPORTS 
§  107.801  Exammations. 

(a)  AU  Licensees.  Each  Licensee 
shall  be  subject  to  examination  by  SBA. 

(b)  Nature  of  examination.  Such  ex¬ 
aminations  shall  cover  any  and  all  mat¬ 
ters  as  determined  by  SBA,  and  shall  be 
conducted  by  SBA  examiners  or  by  any 
examiners  selected  or  iqiproved  by  SBA. 

(c)  Cost  of  examination.  The  cost  of 
each  examination  made  by  other  than 
SBA  examiners  shall  be  paid  by  the 
Licensee  involved;  and  the  cost  of  any 
examlnatlMi  made  by  SBA  examiners, 
including  the  compensati(Hi  of  such  ex¬ 
aminers,  may,  in  the  discretion  of  SBA, 
be  assessed  against  the  company  exam¬ 
ined  and  when  so  assessed  shall  be  paid 
by  such  company. 

(d)  Time  and  manner  of  examination. 
The  time  and  manner  of  conducting  any 
such  examination  shall  be  determined 
by  SBA  in  each  case. 

(e)  Audits  by  independent  account¬ 
ants.  As  such  examinations,  SBA  may 
accept  an  audit  euid  examination  con¬ 
ducted  by  an  independent  certified  pub¬ 
lic  accountant;  ind^)endent  licensed 
public  accountant,  certified  or  licensed 
by  a  regulatory  authority  of  a  State 
or  other  political  subdivision  of  the 
United  States;  or,  in  States  or  other 
political  subdivisions  of  the  United 
States  which  do  not  license  public  ac¬ 
countants,  and  Independent  public  ac¬ 
countant  of  recognized  striding  with 

or  more  years  of  public  accounting  ex¬ 
perience;  selected  or  approved  by  SBA, 
and  a  report  of  such  audit  and  exam¬ 
ination  containing  such  audit  and  exam¬ 
ination  containing  the  accountant’s  cer¬ 
tificate  required  by  §  107.802  with  such 
additional  information  as  may  be  re¬ 
quested  by  SBA. 

§  107.802  Rep<H^ 

(a)  Records.  Each'  Licensee  shall 
keep  current  financial  records  in  accord¬ 
ance  with  generally  accepted  accounting 
principles,  including  the  maintenance  of 
books  of  account  in  accordance  with  the 
System  of  Account  Classifications  pre¬ 
scribed  by  SBA  as  set  forth  in  Part  111 
of  the  R^ulations.  All  such  financial 
records  ~and  minutes  of  meetings  of 
stockholders,  directors,  executive  com¬ 
mittees  or  other  officials;  and  all  files 
containing  pertinent  documents  and 
supporting  material  employed  by  a  Li¬ 
censee  with  respect  to  any  and  all  trans¬ 
actions  of  the  Licensee  shall  be  kept  at 
its  principal  place  of  business;  Provided, 
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however.  That  there  shall  be  excepted 
from  the  foregoing  all  portfolio  items 
held  by  a  custodian  for  Licensee  pur¬ 
suant  to  written  custodian  agreement. 
All  finanical  reports  furnished  to  SBA 
by  licensees  shall  make  full  and  com¬ 
plete  disclosure  of  all  matter?  relevant  to 
the  Act  and  Regulations. 

(b)  Reports  to  stockholders.  At  the 
time  any  financial  report  (including  any 
prospectus)  is  furnished  to  investors  and 
shareholders  of  a  Licensee,  such  Licensee 
shall  sulHnlt  to  the  Investment  Division; 
Small  Business  Administration,  Wash¬ 
ington,  D.C.,  20416,  three  (3)  (x^ies  of 
such  report. 

(c)  Reports  to  SBA.  Each  Lic^isee 
shall  submit  to  SBA,  at  the  end  of  the' 
first  six  months  period  of  each  fiscal 
year,  a  rQx>rt  containing  financial  state¬ 
ments  covering  such  six  months  period; 
at  the  end  of  each  fiscal  year  a  report 
containing  financial  statements  for  the 
fiscal  year;  and,  when  requested  by  SBA, 
interim  financial  reports.  The  fiscal 
year  to  which  such  reports  shall  relate 
shall  be  for  SBA  purposes  the  period 
beginning  April  1  and  ending  March  31. 

(1)  The  report  as  of  the  end  of  each 
fiscal  year  shall  contain,  or  be  accom¬ 
panied  by,  itn  independent  accoimtant’s 
opinion  on  the  financial  statements  for 
the  fiscal  year  included  therein,  unless 
a  different  twelve-month  period  to  be 
covered  by  the  annual  audit  is  expressly 
given  prior  approval  in  writing  by  SBA. 
Such  opinion  shall  be  based  (m  an  audit 
conducted  in  accordance  with  generally 
accepted  auditing  standards  and  shall  be 
rendered  by  an  independent  certified 
public  accountant;  independent  licensed 
public  accountant,  certified  or  licensed 
by  a  regulatory  authority  of  a  State  or 
other  political  subdivision  of  the  United 
States;  or,  in  States  or  political  sub¬ 
divisions  of  the  United  States  which  do 
not  license  public  accountants,  and  in¬ 
dependent  public  accountant  of  recog¬ 
nized  standing  with  ten  or  more  years 
of  public  accoimting  experience;  selected 
or  approved  by  SBA. 

(2)  The  accountsuit’s  certificate  shall 
be  dated,  shall  be  signed  manually,  and 
shall  Identify  without  detailed  enumera¬ 
tion  the  financial  statements  covered  by 
the  certificate.  The  accountant’s  cer¬ 
tificate  shall  state  whether  the  audit 
was  made  in  accordance  with  generally 
accepted  auditing  standards;  and  shall 
designate  any  auditing  procedures  gen¬ 
erally  recognized  as  normal,  or  deemed 
necessary  by  the  accountant  under  the 
circumstances  of  the  particular  case, 
which  have  been  omitted,  and  the  rea¬ 
sons  for  their  omission.  Nothing  in  this 
section  shall  be  construed  to  imply  au¬ 
thority  for  the  omission  of  any  procedure 
which  independent  accountants  would 
ordinarily  employ  in  the  course  of  an 
audit  made  for  the  piupose  of  expressing 
the  opinion  required  as  stated  herein¬ 
after.  The  accountant’s  certificate  shall 
state  clearly:  (i)  The  opinion  of  the  ac¬ 
countant  in  respect  of  the  accoimting 
principles  and  practices  refiected  in  the 
financial  statements  and  as  to  the  fair¬ 
ness  with  which  the  financial  statements 
present  the  financial  position  of  the 
Licensee  at  the  audit  date  and  the  re¬ 
sults  of  its  (H>erations  for  the  period; 


(ii)  the  opinion  of  the  accountant  as 
to  any  material  changes  in  accounting 
principles  or  practices  or  method  of  ap¬ 
plying  the  accounting  principles  or  prac¬ 
tices,  or  adjustments  of  the  accounts, 
which  affect  comparability  of  such 
financial  statem^its  with  those  of  prior 
or  future  periods;  and  (iii)  the  nature 
of,  and  the  (g>inion  of  the  accountant 
as  to,  any  material  differences  between 
the  accounting  principles  and  practices 
reflected  in  the  financial  statements  and 
those  reflected  in  the  accounts  after  the 
entry  of  adjustments  for  the  period 
under  review.  Any  matters  to  which 
the  accoimtant  takes  exception  shall  be 
clearly  identified,  the  exception  thereto 
specifically  and  clearly  stated,  and,  to 
the  extent  practicable,  the  effect  of  each 
such  exception  on  the  related  financial 
statements  given. 

(d)  Forms  for  Financial  Reports. 
The  financial  reports  required  by  this 
section  to  be  submitted  to  SBA  by 
Licensees  shall  be  on  the  prescribed  form 
constituting  the  Financial  Report,  SBA 
Form  468,  which  is  designed  for  sub¬ 
mission  in  part  or  in  its  entirety.  Part 
I  requires  statement  of  financial  con¬ 
dition,  statement  of  statutory  capital 
and  surplus,  statement  of  income  and 
expense,  and  statement  of  realized  gain 
or  loss  on  investments.  Part  II  requires 
supporting  Schedules  1  through  7,  and 
Part  m  requires  supporting  Schedules 
8  through  20.  Part  I,  together  with  any 
schedule(s)  of  Parts  n  and  in  that 
may  be  specified,  comprises  the  interim 
report  required  to  be  submitted,  upon 
request  by  SBA,  for  any  period  of  one 
month  or  more.  Parts  I  and  II  com¬ 
prise  the  report  required  to  be  submitted 
to  SBA  covering  the  first  six  months 
period  of  each  fiscal  year.  Parts  I,  n, 
and  m  comprise  the  annual  report  re¬ 
quired  to  be  submitted  to  SBA  covering 
the  entire  fiscal  year.  With  the  excep¬ 
tion  of  the  annual  report,  the  Financial 
Report  shall  be  submitted  in  triplicate  to 
the  Investment  Division,  Small  Business 
Administration,  Washingdx>n  25,  D.C.,  on 
or  before  the  last  day  of  the  month  im¬ 
mediately  following  the  close  of  the 
period  covered  by  the  report.  Such  an¬ 
nual  report  shall  be  submitted  in  tripli¬ 
cate  to  the  Investment  Division,  Small 
Business  Administration,  Washington  25, 
D.C.,  on  or  before  the  last  day  of  the 
third  month  following  the  close  of  the 
fiscal  year  to  which  such  annual  report 
relates.  When  the  Licensee  has  one  or 
more  branch  offices,  the  data  contained 
in  the  basic  financial  statements  and  all 
supporting  schedules  shall  comprise  a 
consolidation  of  the  figures  for  the  prin¬ 
cipal  office  and  all  branches.  All  money 
amounts  required  to  be  shown  in  the 
financial  statements  and  schedules  may 
be  expressed  in  even  dollars,  at  the  op¬ 
tion  of  the  Licensee.  If  the  financial 
data  are  expressed  in  even  dollars,  ap¬ 
propriate  adjustments  of  individual 
amounts  shall  be  made  for  the  fractional 
parts  of  a  dollar  so  that  the  items  will 
add  to  the  totals  shown.  The  Financial 
Report  prepared  by  each  Licensee  shall 
present  fairly  the  financial  position  of 
the  Licensee  as  of  the  close  of  the  period 
covered  by  the  report  and  the  results  of 
the  Licensee’s  operations  for  such 
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period,  and  shall  be  prepared  in  acc<M*d- 
ance  with  the  detailed  InstrucUcxis  ac- 
compansdng  SBA  Fonn  468. 

(e)  Verification  of  reports.  The  verl- 
ficatlcm  of  the  Financial  Report  shall 
bear  the  signature  of  the  chief  financial 
officer,  or  other  officer  authorized  by  the 
board  of  directors  to  sign  in  ther  event 
the  chief  financial  officer  is  unavailable. 
The  date  on  which  the  signature  is  af¬ 
fixed  shall  be  shown.  When  only  Part  I 
of  the  financial  Report  is  submitted, 
with  or  without  any  specified  schedule  (s) 
from  Parts  n  and  m,  the  signature  shall 
be  affixed  in  the  space  provided  therefor 
In  Part  I;  when  Parts  I  and  n  of  the 
financial  Report  are  submitted,  the 
signature  shall  be  placed  in  the  space 
provided  therefor  hi  Part  n  and  need  not 
be  affixed  in  Part  I;  and  when  Parts  I, 
n,  and  m  of  the  Financial  Report  are 
submitted,  the  signature  shall  be  entered 
in  the  space  provided  therefor  in  Part 
m  and  need  not  be  affixed  in  either  Part 
I  or  Part  n.  When  Parts  I,  n,  and  m 
are  submitted  a  secretarial  officer  of  the 
Licensee  shall  attest  by  signature  to  the 
fact  that  the  minutes  of  a  meeting  of 
the  board  of  directors  of  the  Licensee 
show  that  the  Financial  Report  compris¬ 
ing  Parts  I,  n,  and  HE  has  been  reviewed 
and  approved  by  the  board  of  directors. 
All  three  copies  of  the  Financial  Report 
to  be  furnished  to  the  Small  Business 
Administration  shall  bear  the  original 
signature  (s)  of  the  verifsring  officer (s) 
in  ink. 

(f)  Designations.  Whenever  any 
assets  are  pledged  as  collateral  or  are 
earmarked  for  segregation  under  a  nega¬ 
tive  pledge  or  similar  agreement,  the 
word  “pledged”  or  ttie  word  "earmarked,” 
as  appropriate,  together  with  the  amount 
Involved,  shall  be  shown  in  parentheses 
Immediately  following  the  appropriate 
asset  title  in  the  statement  of  financicd 
condition,  and  the  identity  of  the  assets 
pledged  or  earmarked  shall  be  indicated 
in  the  supporting  schedules.  Whenever 
amounts  are  classified  as  "current”  and 
“noncurrent,”  “current”  shsdl  refer  to  the 
amount  maturing  within  one  year  and 
“noncurrent”  shall  refer  to  the  amoimt 
maturing  after  one  year.  If,  however, 
an  amount  will  mature  within  one  year 
but  is  not  reasonably  expected  to  be  paid 
when  due.  it  shall  classified  as  “non- 
current.” 

(g)  Obtaining  forms  for  report. 
Copies  of  the  Financial  ^port,  SBA 
Form  468,  together  with  instructions,  are 
available  at  the  office  of  the  Deputy  Ad¬ 
ministrator,  Investment  Division,  of  the 
Small  Business  Administration,  811  Ver¬ 
mont  Avenue  NW.,  Washington  25,  D.C., 
and  all  Regional  Offices  of  the  Small 
Business  Administration,  the  addresses 
of  which  offices  may  be  obtahied  from  the 
office  of  the  Deputy  Administrator,  In¬ 
vestment  Division,  of  the  Small  Business 
Administration,  811  Vermont  Avenue 
NW.,  Washington  25,  D.C. 

<h)  Form  468.  The  Financial  Report, 
SBA  Form  468,  required  to  be  used  by 
all  Licensees  in  making  financial  reports 
to  SBA  is  designed  to  furnish  the  com¬ 
panies  and  SBA  with  the  Information 
needed  for  their  re^^ectlve  purposes. 
The  Financial  Report,  SBA  Form  468, 
^d  the  Instructions  pertaining  thereto 


are  incorporated  in  and  expressly  made 
a  part  of  this  section. 

(1)  Other  reports.  In  addjltion  to  the 
reports  required  dsewhere  in  this  sec¬ 
tion  each  Licensee  shall,  upon  request 
by  SBA,  submit  to  the  Investment  Divi¬ 
sion,  Small  Business  Administration, 
Washington  25,  D.C.,  such  other  reports 
at  such  times  and  in  such  forms  as  SBA 
shall  require. 

Enforcement 
§  107.901  Investigatioiu. 

The  Administration  may  make  such 
investigations  imder  section  310  of  the 
Act  and  the  Rules  Governing  Investiga¬ 
tions  (Part  110  of  this  chapter)  as  it 
deems  necessary  to  determine  whether  a 
Licensee  or  other  person  has  engaged  or 
is  about  to  engage  in  any  acts  or  prac¬ 
tices  which  constitute  or  will  constitute 
a  violation  of  any  provisions  of  the  Act 
or  any  rule,  regulation  or  order  issued 
thereimder. 

§  107.902  Enforcement  actions. 

Whenever  it  appears  from  complaints, 
examinations,  compliance  reports,  in¬ 
vestigations  or  otherwise  tiiat  there  have 
been  (a)  willful  or  repeated  violation  or 
failure  to  observe  any  provision  of  the 
Act  or  of  any  rule  or  regulation  issued 
thereunder,  or  any  cease  and  desist  or¬ 
der  Issued  by  the  Administration,  or 
false  statements  knowingly  made  in 
connection  with  obtaining  the  issuance 
of  a  license.  SBA  may  institute  adjudi¬ 
cative  proceedings  under  section  309  of 
the  Act  in  accordance  with  the  Rules 
of  Practice  for  Adjudicative  Proceedings 
(Part  109  of  the  regulations)  for  the 
purpose  ot  suspending  the  license  of 
the  Licensee;  (b)  non-compliance  with 
or  a  violation  of  the  Act  or  any  regu¬ 
lation  issued  thereunder,  SBA  may  ini¬ 
tiate  (i)  adjudicative  proceedings  under 
said  section  309  for  the  entry  of  a  cease- 
and-desist  order  (coupled  with  suspen¬ 
sion  of  the  license  pending  compliance 
therewith),  said  order  being  revlewable 
by  and  enforceable  in  the  appropriate 
United  States  Court  of  Appeals,  or  (li) 
court  action  imder  section  308(d)  of  the 
Act  for  a  judicial  determination  of  the 
violation  as  the  basis  for  revocation  of 
the  license  by  the  Administration;  or 
(c)  where  the  Licensee  or  any  other 
person  has  engaged  or  is  about  to  en¬ 
gage  in  acts  or  practices  contrary  to  the 
Act  or  any  rule,  regulation,  or  order 
issued  thereunder,  SBA  may  institute 
proceedings  under  section  311  of  the 
Act  before  a  Federal  district  court  for 
injunctive  relief  or  the  entry  of  an  order 
enforcing  compliance  and,  wherever  ap¬ 
propriate.  appointment  of  a  trustee  or 
receiver  to  take  over  and  administer  the 
Licensee’s  assets  under  the  direction  and 
pursuant  to  the  exclusive  jurisdiction  of 
the  court. 

§  107.990  Exemptions. 

Any  Licensee  may  file  an  application 
in  writing  with  SBA  to  have  a  proposed 
action,  which  is  subject  to  procedural 
or  substantive  requirements  specified 
under  this  part,  ex^npted  from  appli¬ 
cable  provisions  thereof.  SBA  may  ap¬ 
prove  such  application  and  grant  an 
exemption,  conditionally  or  uncondi¬ 


tionally,  to  the  extent  that  such  require¬ 
ments  are  not  prescribed  by  statute  and 
exemption  therefrom  would  not  be  con¬ 
trary  to  the  provisions  of  the  Act. 
Favorable  consideration  will  be  given  to 
such  application  where  supporting  evi¬ 
dence  demonstrates  to  SBA’s  satisfac¬ 
tion  that  (a)  the  terms  of  the  proposed 
action  are  fair  and  equitable;  and  (b) 
the  exenu>tion  requested  is  reasonably 
calculated  to  advance  the  best  interests 
of  the  SBIC  program  in  a  manner  con¬ 
sonant  with  the  policy  objectives  of  the 
Act  and  regulations. 

Interpretations 

§  107.1000  Capital  structure  of  Li¬ 
censees  (interpreting  section  302  of 
the  Act) . 

Whenever  capitalization  of  Licensee  is 
to  consist  of  more  than  one  class  of 
stock  the  voting  rights  and  other  rights 
and  remedies  may  not  be  inequitable  or 
discriminatory,  and  may  not  unduly 
concentrate  control  or  manag^ent  of 
the  Licensee  through  pyramiding,  in¬ 
equitable  methods,  or  inequitable  distri¬ 
bution.  Full  disclosure  of  all  voting 
rights  and  other  rights  and  remedies 
of  all  classes  of  stock  must  be  made  to 
all  shareholders  prior  to  their  purchase 
of  stock. 

§  107.1001  Repayment  of  subordinated 
debentures  (interpreting  section 
302(a)  of  the  Act  and  relating  to 
§  107.301). 

(a)  Minimum  capital.  Repayment 
of  subordinated  debentures  must  be 
made  in  such  manner  as  not  to  reduce 
paid-in  capital  and  paid-in  suii^lus  be¬ 
low  the  statutory  minimum.  This  mini¬ 
mum  is  set  by  section  302(a)  of  the  Act 
at  $300,000  and  subordinated  debentures 
are  deemed  to  be  a  part  of  capital  and 
surplus  for  the  purpose  (among  other 
things)  of  providing  this  minimum. 

(b)  Force  of  obligation.  At  the  same 
time,  the  obligation  of  a  Licensee  to  re¬ 
pay  a  subordinated  debenture  is  abso¬ 
lute  and  binding,  and  is  not  limited  to 
the  availability  of  particular  funds. 
For  example,  although  subordinated  de¬ 
bentures  may  be  repaid  from  borrowed 
funds,  such  repa3mient  may  not  be  made 
unless  paid-in  capital  and  paid-in  sur¬ 
plus  is  simultaneously  maintained  at 
or  above  the  $300,000  level. 

(c)  Compliance.  Thus,  Licensees 
should  be  aware  of  their  obligations 
under  the  terms  of  the  debenture,  and 
these  obligations  should  be  provided  for 
in  a  manner  which  will  insure  compli¬ 
ance  with  the  minimiun  capital  require¬ 
ments  imposed  by  section  302  of  the  Act. 

§  107.1002  Participation  by  SBA  with  a 
Licensee  (interpreting  sections  302 
and  303  of  the  Act  and  relating  to 
§§  107.501  and  107.601). 

Sections  302  and  303  of  the  Small 
Business  Investment  Act  of  1958  limit 
the  nature  and  degree  of  financial  as¬ 
sistance  which  SBA  is  authorized  to 
provide  Licensees  in  conjunction  with 
the  financing  which  Licensees  are  em¬ 
powered  to  fender  small  business  con¬ 
cerns.  Under  these  limitations  SBA 
cannot  participate  with  a  Licensee  im¬ 
der  section  7(a)  of  the  Small  Business 
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Act  or  otherwise  in  loans  made  by  li¬ 
censee  to  small  business  concerns. 

§  107.1003  Aid  for  agricnltitre  (inter¬ 
preting  •ections  304  and  305  of  the 
Act). 

The  prc^am  established  by  the  In¬ 
vestment  Act  is  to  aid  business  concerns, 
and  the  assistance  available  through 
such  program  cannot  provide  financial  or 
other  assistance  to  concerns  engaged  in 
agricultural  activities,  namely,  those  in¬ 
volving  the  production  of  crops  and  live¬ 
stock.  In  cooperation  with  the  Depart¬ 
ment  of  Agriculture,  SBA  has  estab¬ 
lished  certain  basic  sidelines  to  aid  in 
the  determination  whether  an  operation 
is  a  business  or  agricultural  enterprise. 

(a)  Business  enterprises.  Concerns 
engaged  solely  or  primarily  in  the  pur¬ 
chase  and  resale  of  commodities,  the 
manufacture,  processing  or  marketing  of 
commodities,  or  the  sale  of  services  to 
the  public  are  considered  to  be  engaged 
in  a  business  enterprise.  This  Includes 
the  purchase  of  fruits,  vegetables  and 
flowers  for  resale,  the  packaging,  freez¬ 
ing,  or  processing  by  other  means,  of 
meats,  fruits,  and  vegetables^  the  slaugh¬ 
ter  of  UvestcMk  and  poultry,  the  opera¬ 
tion  of  warehouses  and  cold  storage 
plants,  feed  mills,  and  the  operation  of 
a  feed  yard  for  cattle  where  income  is 
derived  from  the  service  operation  of 
housing  and  feeding  the  animals. 

(b)  Agricultural  enterprises.  Con¬ 
cerns  engaged  solely  or  primarily  in  the 
production  of  agricultural  commodities 
are  considered  to  be  engaged  in  an  agri¬ 
cultural  enterprise,  which  normally  in¬ 
volves  the  culUvation  of  the  land  for  the 
production  of  food  and  fiber.  This 
would  include  concerns  producing  field 
crops,  livestock,  and  nursery  crops. 

(c)  Combinations.  A  concern  which 
is  engaged  in  an  agricultural  enterprise 
as  well  as  a  business  enterprise  will  be 
classified  according  to  the  predominant 
part  of  its  operations,  considering  the 
time  devoted  to  agriculture  and  business 
and  the  income  derived  from  each. 

§  107.1004  Short-term  loans  (interpret¬ 
ing  §  106.602(c)). 

The  question  has  arisen  as  to  whether  a 
Licensee  may  purchase  Equity  Securities 
from  a  real  estate  developer-builder  and 
follow  up  with  a  less  than  five-year  ma¬ 
turity  construction  loan  to  such  builder. 
Such  a  short-term  loan  would  not  be 
within  the  exception  of  §  107.602(c), 
permitting  loans  for  terms  of  less  than 
five  years  when  necessary  to  protect  the 
interest  of  a  Licensee  in  an  existing  long¬ 
term  loan,  or  Equity  Securities.  The  ex¬ 
ception  for  short-term  loans  is  an  emer¬ 
gency  privilege  which  Is  available  only 
if  funds  are  otherwise  imavailable  and 
if  necessary  for  the  protection  of  a  prior 
loan  or  investment. 

§  107.1005  Eligible  investments  for  idle 
funds  (interpreting  section  308(b) 
of  the  Act  and  relating  to  §  107.710). 

Under  the  provisions  of  section  308(b) 
of  the  Act  a  Licensee  may  invest  funds 
not  reasonably  needed  for  current  op¬ 
erations  in  U.S.  Treasury  bonds,  notes. 


certificates,  and  bills;  UJ3.  Savings 
bonds.  Series  E  and  Series  H;  Federal 
Housing  Administration  d^>entures;  and 
in  insured  savings  accounts  (up  to  the 
amount  of  the  insurance)  in  any  in^itu- 
tion  the  accounts  of  which  are  insured 
by  the  Federal  Savings  and  Loan  Insur¬ 
ance  Corporation.  Investment  is  not 
permitted  in  securities  of  the  Federal 
Litermediate  Credit  Banks,  Federal  Na¬ 
tional  Mortgage  Association,  Federal 
Home  Loan  Banks,  Federal  Land  Banks. 
Banks  for  Cooperatives,  or  International 
Bank  for  Reconstruction  and  Develop¬ 
ment  (World  Bank) . 

§  107.1006  Funds  for  professional  as¬ 
sociations  (interpreting  §  107.715 
(•)). 

(a)  The  question.  The  question  has 
been  raised  as  to  whether  Licensee  may 
provide  loans  to  concerns  known  as  pro¬ 
fessional  associations.  Such  associa¬ 
tions  would  transfer  the  proceeds  of 
loans  from  Licensee  to  institutions  and 
professional  people  in  exchange  for  in¬ 
terest-bearing  time  notes. 

(b)  Financing  not  permitted.  Section 
107.715(a)  is  interpreted  to  provide  that 
ftmds  supplied  small  business  concerns 
by  Licensee  may  not  be  invested,  loaned, 
or  otherwise  transferred  by  such  small 
business  concerns  for  use  by  others  in 
exchange  for  an  equity  interest  or  prom¬ 
ise  to  repay.  Therefore,  the  type  of  fi¬ 
nancing  described  above  is  not  permitted. 
Similarly,  such  fimds  may  not  be  used 
for  financing  factoring  operations,  or  for 
the  purchase  of  commercial  paper. 

§  107.1007  Qualification  of  retained 
earnings  as  capital  for  SBA  loans 
under  sections  302  and  303  of  the 
act  (interpreting  §§  107.301  and 
107.402). 

(a)  Stock  dividends.  A  Licensee  may 
increase  its  padd-in  capital  and  paid-in 
surplus  by  capitalizhig  accumulated 
unappropriated  retained  earnings  (i.e., 
up  to  but  not  exceeding  retained  earn¬ 
ings  from  operations  and  retained  earn¬ 
ings  from  realized  gains  on  investments) 
through  the  issuance  of  a  stock  divi¬ 
dend:  Provided,  however.  That  the  stock 
dividend  is  issued  in  accordance  with  the 
following  generally  accepted  principle, 
namely,  the  per  share  value  of  the  stock 
dividend  issued  to  capitalize  accumu¬ 
lated  unappropriated  retained  earnings 
shall  be  not  less  than  the  average 
paid-in  capital  per  share  existing  at  the 
time  that  the  dividend  is  declared  (par 
or  stated  value  of  capital  stock  issued 
plus  paid-in  surplus  divided  by  the  num¬ 
ber  of  shares  of  capital  stock  issued). 

(b)  Use  as  capital.  The  amount  by 
which  paid-in  capital  and  paid-in  sur¬ 
plus  is  thus  increased  incident  to  the 
stock  dividend  may  be  properly  included 
in  the  Licensee’s  total  paid-in  capital 
and  paid-in  surplus.  Such  total  paid-in 
capital  and  paid-in  surplus  may  be  used 
for  the  purpose  of  determining  the 
amount  of  subordinated  debentures 
which  SBA  may  purchase  from  such 
Licensee  under  §  107.301  and  the  aggre¬ 
gate  amount  of  loan  funds  which  SBA 
may  advance  to  such  Licensee  imder 
§  107.402. 


§  107.1098  Excess  320  funds  resulting 
from  mm>ger  (interpreting  §§  107.. 
301  and  107.302(a)  (7)). 

(a)  Excess  302  funds.  Section  302(a) 
of  the  Small  Business  Investment  Act 
of  1958  provides  that  SBA  may  purchase 
subordinated  debentures  from  an  SBic 
“in  an  amotmt  not  to  exceed  the  lesser 
of  $700,000  or  the  amount  of  the  paid-in 
capital  and  surplus  of  the  company  from 
other  sources.”  A  problem  has  arisen 
imder  this  provision  where  Licensee 
parties  to  a  merger,  subject  to  SBA  prior 
approval,  in  the  aggregate  have  out¬ 
standing  subordinated  debentures  in 
excess  of  the  statutory  maximum,  if 
the  merger  is  consummated  without  re¬ 
vision  of  the  constituent  capital  ac¬ 
counts,  the  resultant  SBIC  will  hold  ex¬ 
cessive  302  funds.  Consequently,  the 
capital  position  of  the  Licensee  would 
not  be  in  conformity  with  the  statutory 
directive. 

(b)  Repayment.  Accordingly,  the  ex¬ 
cessive  debenture  amount  must  be  re¬ 
paid  to  SBA  within  a  reasonable  period 
of  time.  The  Licensee  will  be  accorded 
a  full  opportunity  to  demonstrate  by 
appropriate  evidence  what  should  be 
considered  a  reasonable  period  in  which 
to  effect  repayment  imder  the  particular 
circumstances  involved.  Pending  re¬ 
payment,  the  excessive  debenture 
amount  cannot  be  considered  capital  for 
any  purposes  of  the  Act. 

(c)  Use  of  303  funds.  In  lieu  of  the 
foregoing  procedure,  the  Licensee  may 
apply  to  SBA  for  permission  to  convert 
the  excessive  debenture  amount  into  a 
section  303  loan  for  which  it  may  other¬ 
wise  be  eligible  under  §  107.402. 

§  107.1009  Dissolution  in  connection 
with  surrender  license  (interpret¬ 
ing  §  107.205). 

(a)  Plan  of  dissolution.  Under 
§  107.205,  an  SBIC  desiring  to  surrender 
its  license  must  first  furnish  a  plan  of 
dissolution  to  SBA.  This  plan  must  in¬ 
clude  provisions  for  the  liquidation  of 
the  Licensees’  assets  and  their  pro  rata 
distribution  to  the  common  stockholders 
after  satisfaction  of  the  prior  claims  of 
senior  securities,  if  any.  Section 
107.205  requires  the  submission  to  SBA 
of  all  agreements  and  understandings, 
express  or  implied,  relative  to  the  plan 
of  dissolution  and  surrender  of  the  li¬ 
cense.  Failure  to  do  so  will  render  any 
previously  granted  SBA  approval  void  on 
the  ground  that  it  was  not  obtained  in 
conformity  with  the  applicable  regula¬ 
tory  provisions. 

(b)  Exchange  of  Licensee’s  assets  for 
other  securities.  Section  107.205  con¬ 
templates  the  liquidation  of  the  Li¬ 
censee’s  assets  and  their  distribution  to 
its  shareholders  rather  than  their  ex¬ 
change  for  the  securities  of  a  corpora¬ 
tion  which  is  not,  and  does  not  propose 
to  become,  a  licensed  small  business  in¬ 
vestment  company.  Consequently,  any 
dissolution  plan  filed  pursuant  to 
§  107.205  that  provides  for  the  exchange 
of  the  Licensee’s  assets  for  the  securities 
of  such  a  corporation,  either  directly  by 
the  Licensee  or  indirectly  by  the  Li¬ 
censee’s  shareholders  acting  in  concert 
will  not  be  approved  by  SBA.  If  the 
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exchange  is  made  pursuant  to  a  prear¬ 
ranged  agreement  to  act  In  ccmcert, 
entered  Into  without  the  consent  of  SBA 
and  not  submitted  as  part  of  the  plan 
of  dissolution,  the  previously  granted 
SBA  approval  of  such  plan  shall  be 
deemed  void. 

§  107.1010  Limit  on  size  of  investments 
and  loans  applicable  to  funds  ad¬ 
vanced  (interpreting  §  107.708). 

(a)  Purchase  of  note  at  discount.  A 
Licensee  has  advanced  $60,000  to  a  small 
business  concern  against  a  note  having  a 
face  value  in  excess  of  that  amount. 
The  difference  between  these  figures  con¬ 
stitutes  Interest  and  discount.  The  Li¬ 
censee  has  paid-in  capital  and  paid-in 
surplus  of  $300,000.  Prior  approval  of 
the  investment  was  not  obtained  from 
SBA. 

(b)  Limit  in  i  107.708(a).  Under 
§  107.708(a)  the  investment  which  a  Li¬ 
censee  may  make  in  a  single  small  busi¬ 
ness  concern  without  prior  SBA  approval 
is  limited  to  20  percent  of  its  combined 
paid-in  capital  and  paid-in  surplus. 

(c)  Application  of  limit.  The  limita¬ 
tions  of  S  107.708(a)  refer  to  the  amount 
of  funds  advanced  by  a  Licensee  and  not 
to  the  face  amount  of  the  security  in¬ 
volved.  Thus,  in  the  instant  case,  the 
advance  of  $60,000  against  a  note  having 
a  face  value  in  excess  of  that  amount 
does  not  come  within  the  limitations  of 
§  107.708(a)  and  consequently  need  not 
be  submitted  to  SBA  for  prior  approval. 

§  107.1011  Affiliated  concerns  consti¬ 
tute  single  entity  for  purposes  of 
limits  on  size  of  investments  and 
loans  (interpreting  §  107.708). 

(a)  Example.  A  corporation  has  6 
wholly  owned  subsidiaries;  and  the  ma¬ 
jority  stockholder  of  this  parent  corpora¬ 
tion  owns  more  than  50  percent  of  the 
voting  stock  in  each  of  6  other  corpora¬ 
tions.  Separately  and  collectively,  these 
corporations  fulfill  the  applicable  criteria 
for  small  business  concerns.  The  above 
described  13  corporations  have  applied 
to  a  Licensee  for  financing  which  in  the 
aggregate  exceeds  $60,000.  The  invest¬ 
ment  limit  of  the  Licensee  pursuant  to 
!  107.708  is  $60,000. 

(b)  Limit  in  i  107.708(a).  Under 
S  107.708  the  investment  which  a  Licensee 
may  make  in  a  single  small  business 
concern  without  prior  SBA  approval  is 
limited  to  20  percent  of  its  combined 
paid-in  capital  and  paid-in  surplus.  The 
question  of  whether  the  Licensee  would 
exceed  the  investment  limit  involves  a 
determination  of  “aflUiation”  under  Part 
121  of  this  chapter  (Small  Business  Size 
Standards) . 

(c)  Afflliation.  In  the  instant  case, 
each  corporation  conducts  its  activities 
in  a  different  part  of  the  United  States 
and,  with  the  exception  of  co-operative 
buying  practices,  acts  independently  of 
all  the  other  corporations.  The  fact  that 
the  corporations  are  independently  op¬ 
erated  does  not  override  for  purposes  of 
determining  afflliation  the  existence  of 
common  ownership  and  contool.  It  was 
therefore  determined  that  the  above  de¬ 
scribed  corporations  were  “afflliated” 
within  the  meaning  of  Part  121  of  this 
chapter. 

cnfffy.  Accordingly,  these 
13  corporations  must  be  consider^  as  a 
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single  small  business  concern  for  the  pur¬ 
poses  of  S  107.708  and  the  aggregate  fi¬ 
nancing  involved  not  exceed  the 
$60,000  maximum  without  prior  SBA 
approval. 

§  107.1012  Section  302  funds  used  for 
repayment  of  a  section  303  loan  (in¬ 
terpreting  §§  107.301  and  107.402). 

(a)  Example.  A  Licensee  which  quali¬ 
fies  for  section  302  funds  has  submitted 
an  application  under  §  107.301  to  sell  sub¬ 
ordinated  debentures  to  SBA.  It  intends 
to  use  these  funds  to  repay  an  outstand¬ 
ing  section  303  loan  previously  made  by 
SBA  to  the  Licensee.  The  question  pre¬ 
sented  is  whether  section  302  funds  may 
be  used  to  repay  a  section  303  indebted¬ 
ness.  SBA  has  no  objection  to  this  form 
of  refinancing. 

(b)  Benefits.  The  refinancing  would 
materially  benefit  the  Licensee  because  of 
the  consequent  lengthening  of  its  debt 
maturity  to  twenty  years  and  the  fact 
that  section  302  funds  (unlike  section 
303  funds)  can  be  treated  as  paid-in 
capital  in  computing  the  20  percent  ag¬ 
gregate  limitation  under  §  107.708  as  well 
as  the  maximum  loan  funds  available  to 
it  under  §  107.402. 

(c)  SBA  approval.  In  the  context  of 
the  foregoing  circumstances,  SBA  ap¬ 
proval  may  be  regarded  as  being  in  fur¬ 
therance  of  the  purposes  of  the  Act.  The 
refinancing  should  tend  to  “facilitate  the 
*  *  •  growth”  of  the  Licensee,  as  stated 
in  section  302(a)  of  the  Act,  as  a  result 
of  the  concrete  benefits  conferred.  More 
specifically,  the  consequent  lengthening 
of  the  maturity  of  its  indebtedness  to 
SBA  would  directly  supplement  the  long¬ 
term  funds  of  the  Licensee  available  for 
the  sound  financing  of  small  business 
concerns,  as  contemplated  by  section 
102  of  the  Act. 

§  107.1013  Maximum  amortization  (in¬ 
terpreting  §§  107.503(b)  and  107.- 
602(b)). 

(a)  Example.  A  Licensee  has  pro¬ 
vided  financing  with  five-year  maturities 
to  various  smallliusiness  concerns.  These 
financings  will  be  amortized  at  the  rate 
of  25  percent  per  year  over  the  last  four 
years  of  their  terms.  No  amortization 
is  required  during  the  first  year. 

(b)  Interpretation.  Sections  107.503 
(b)  and  107.602(b)  provide  that  SBIC 
financing  must  have  a  term  of  at  least 
five  years  and  may  not  be  amortized  at  a 
rate  in  excess  of  an  average  of  20  per¬ 
cent  per  year.  Although  these  provisions 
do  not  require  that  amortization  must  be 
scheduled  at  an  equal  annual  rate  over 
the  term  of  the  financing,  they  do  re¬ 
quire  that  amortization  may  not  accumu¬ 
late  at  a  rate  in  excess  of  20  percent  per 
annum.  In  other  words,  at  any  point 
of  time,  the  total  amortization  divided 
by  the  number  of  years  elapsed  may  not 
exceed  20  percent  of  the  principal.  Thus, 
a  Licensee  may  require  amortization  at 
a  rate  of  10  percent  during  the  first  year 
and  30  percent  during  the  second  year, 
but  on  the  other  hand,  may  not  require 
amortization  at  a  rate  of  30  percent  dur¬ 
ing  the  first  year  and  10  percent  during 
the  second  year. 

(c)  Application  to  example.  In  the 
case  presented,  amortization  at  25  per¬ 
cent  per  year  over  the  final  four  years 


of  a  five-year  financing  would  not  result 
in  accumulated  amortization  “in  excess 
of  an  average  of  twenty  percent  of  the 
total  principal  thereof  per  annum.” 

§  107.1014  Short  term  loans  to  protect 
Licensee's  investment  (interpreting 
§  107.602(c)). 

(a)  Small  business  concern  in  default 
merges  with  other  small  concern.  A 
long-term  investment  made  by  a  group 
of  SBICs  to  a  small  business  concern  is 
in  default.  In  order  to  avoid  formal  re¬ 
organization  or  bankruptcy  proceedings, 
a  merger  has  been  propos^  with  a  sec¬ 
ond  small  business  concern  which  is  en¬ 
gaged  in  the  same  line  of  business.  This 
arrangement  would  also  involve  a  short¬ 
term  loan  by  the  Licensee  group  to  the 
second  concern  for  the  purpose  of  re¬ 
organizing  the  debt  structure  of  the  first 
concern.  This  loan  would  initially  be 
evidenced  by  demand  notes  of  the  second 
concern  which  subsequently  would  be  re¬ 
placed  by  its  one-year  debentures  con¬ 
vertible  into  its  common  stock.  The  sur¬ 
vivor  of  the  merger  would  be  the  second 
small  business  concern. 

(b)  Short-term  loan  to  survivor  of 
merger.  The  question  presented  is 
whether  a  demand  loan  made  by  the 
Licensee  group  to  the  second  concern 
would  be  authorized  under  §  107.602(c) 
as  a  loan  “to  protect  the  interests  of  the 
Licensee  in  previously  issued  long-term 
loans  or  Equity  Securities”  of  the  first 
concern. 

(c)  Short-term  loan  to  survivor  per¬ 
missible.  Since  the  short-term  loan  in 
this  case  would  be  to  the  survivor  of  the 
merger  which  will  become  the  obligor  of 
the  presently  outstanding  indebtedness, 
it  may  be  considered  under  §  167.602  (c) 
as  a  loan  to  the  original  borrower  for  the 
purpose  of  protecting  the  Licensees’  out¬ 
standing  interests  in  this  borrower. 

(d)  Rationale.  In  other  words,  since 
the  essential  element  of  the  proposed 
transaction  is  the  mei^er  of  the  two  small 
business  concerns,  they  may  be  regarded 
for  the  purposes  of  the  short-term  loan 
in  question  as  a  single  entity  under 
§  107.602(c).  Such  an  interpretation  is 
dependent  upon  the  Indispensability  of 
the  merger  within  the  overall  reorganiza¬ 
tion  and  upon  the  fact  that  the  surviving 
small  business  concern  will  be  the  obligor 
of  the  reconstituted  interests  substituted 
for  the  presently  outstanding  securities 
held  by  or  pledged  to  the  Licensees. 

§  107.1015  SBIC  financing  for  radio 
and  TV  stations  (interpreting 
§  107.715(c)). 

(a)  SBA  loans.  As  a  matter  of  policy, 
SBA  does  not  make  loans  to  radio  or  tele¬ 
vision  stations  under  section  7(a)  of  the 
Small  Business  Act. 

(b)  SBIC  financing.  However,  this 
policy  is  not  applicable  to  the  SBIC  pro¬ 
gram.  An  SBIC  is  a  privately-owned 
qnd  privately-operated  investment  com¬ 
pany.  Loans  and  investments  by  such 
companies,  unlike  loans  under  section 
7(a)  of  the  Small  Business  Act,  are  not 
(government  loans.  Consequently,  SBIC 
financing  for  radio  and  television  stations 
would  not  be  (K)nsidered  as  “contrary  to 
the  public  Interest”  imder  S  107.715(c). 
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